JULIE REILEY

February 25, 2014

Support - SB779 and HB 1198 Burden of Proof in Special Education /
The Commission on Special Education Access and Equity

I am writing separately from my testimony supporting SB779 and IIB1198 to address
whether Maryland should wait until the Commission on Special Education Equity and
Access provides recommendations.

Maryland should not wait to afford special needs children this critical right.

First, due process is the IDEA accountability mechanism. As long as due process
remains on parents, it is fundamentally flawed; flawed accountability undermines any
reforms the Commission may recommend.

Secondly, unless the Commission recommends: (1) requiring parenta! consent before
changing or eliminating services at an IEP annual review; and (2) providing all parents
with legal representation at state cxpense in due process, and those recommendations are
turned into law, parents will continue to carry the burden of proof, and those who can’t
mange the significant financial burden of an attorney will do so while still being expected
to litigate their child’s case against the school district’s scasoned attorney.

Finally, any recommendations would not come until after the current session is over,
pushing the issue of burden of proof back yet another year, into its 10th year or. parents,
While another year may not seem long, for a child who is not receiving the special
education services he needs, a year may be a lifetime. For young children who critically
benefit from early intervention, services at 3 instead of 4 can change the course of the
child’s life. For older students, a year can be the difference between a certificare and a
diploma, or attending college or not.

Respectfully,

Julie Reiley

MCCPTA Special Education Committee Member

Montgomery County SEAC Co-chair

Westland MS PTA Special Needs Liaison

Founder, Maryland Coalition for Special Education Rights & Burden of Proof
Professorial Lecturer in Law, George Washington University Law School
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SBT79 and HB1198

the IEP He offered a larger fraction of the hours, and +f | didn 't take 11, | could sue, | had due process

The thought of going through alt that agaw - plas having the hurden of proof - was too much. | caved
| accepted less than my son needed

While this 1s my personal story, 1t 1< rooted m both ( 1) school districts’ ahlawhchqenr
eliminate services n an [EP annual review without parental consent. and (2} the
advantages school distncts have over parents 1n dug process School districts have full access to
therapists. teachers, and educational experts, records. instructional matenals and placements — including
how simalarty situated children have fared at them. In stark contrast, parents do not have the same access
to experts, instructional matenials or records. do not know how dufferent chldren have fared at differemt
placements, may be dented access to the placement themsclves, and are routtnely expected 10 ask
teachers (0 testify agamst the wishes of their supervisors, @l winile bearmg the burden of proof. See
gomerally Schatfer v Weast, 126 U S 49_63-67 (2005) (Ginsburg, ! . dissenting ).

This does not even address the issue of parents who cannot mange the significant financial
bmdenot'mm but are expected 1 lingate a case agamst the school distrier sWMu
Mwumumﬂmmlmammamnﬂmh
and deeper when parents bear the burden of proof

Opponents have pointed to Schagfer v. Weast, ignonng both Justice Ginsburg's dissent and the
Court’s yudicial mandate to interpret statites narrowly  They seem 10 believe the Sapreme Count should
have the final sav on how Man land addresses thas issue, as if we m Maryland cannot do what s best for
our state We can. This body s tashed with legislatmg in the best mnterests of Maryland's ciizens, and
passing this bill would do just that

Concerns have been raised about increased paper work for teachers  ven if that were the case,
keepmng this unfar burden on parents is not the answer  However, o close luak at the law and an
w&n«»x&w wm‘.mh the New Jersey A show thexe umrmsbmrbmnu \cedmhm
lhmva-dﬂm&nummwdnmcwmm%mm
constitutes a free appropriate public education  Fmally, wachers benefit when students are more
consistemly, properly, MMMWWame&WM
diverse needs are educated inclusively  Perhaps most competiing. New York and New Jersey had the
burden of proof an school districts before Schaffer v i vast, and they took 1t back

To guote the NYSUT when New York enacted us law, “This corrects an injustice 1t is unfair o
mmmmm wﬂhmmhmhwm&mwdmwm-xmw

Maryland is a leader in education. Let’s make Maryland a leader in special education civil rights.
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o Pacsh, Rose et al, Material rordship in 4.5 ¢amudies Raiuny Chiisicer: with Dhobéines, (Counait for Exceptonal Children, vei. 75, 8o, 1.op
7197 QObER
What is the impact of Maryland's CURRENT Burden of Proof on School Systems?

* Morplond State Department of £duation, Speciol Eduation, Ently (0rwention & Compigint Invostg@tion oad Due Process Sranch, Heonng
Gecisions, 2011

educational services”

o Natlona! Counel on Disability Position Stotivment 1064 Burden of Prook Gn Perents or Scheols? . 4 iAugst 3, 2005/
WHAT WAS THE IMPACT OF PLACING BURDEN OF PROOF ON SCHOOL DISTRICTS IN OTHER STATES)
There's been no “Rush to the Court House™ in NY and NJ!
New Vork and bow Jersey both passed burden of proof Bills s#ter Schofic « Weast was decded.

o Schoffer ¢ WoeHt was a cave thst pat the hurder of proof on the party secking relie! - typically paronty  uniess states chose to have thelr
awrl Ly otheraine

HY and K wene the two most Btigious ctates in the U when it came 1o due process

AND YEY NY and NJ both saw decreases in cases that went 1o hoaring after their respective state legistatures placed the burden on
school systems

Hoew Vork State Educ ation Department Annual Performance Reports, www NYSED gov ivantabile upon request; Now Jerey

PR/ s oo W RCe. oy Cinde o N 2008 08 el

Placing the durden of prodf in special etucation due procms Lases on school distrikts instoad of parents. recugmans that school distits are
{ar better equipped 10 bear that burder than parents

“Placing the burden on parents mwmum*%ummm
services,” Katiomat Councit on (isobibity Position Statermunt, IDEA Burden of Pat On Faeents o Schanls T 4 Ihiuge st & 2508

Cancerns Rave been (aued about the impact that shifting the burden 6 proof 10 shuot districts My have on Marytand's specisd education

Parents remain bound by the IDEA, thus, shifting the burden will pot sllow parents 1o sue for “any” reason.

® The (DEA - fedorol law - spocifies thie Orcumstisnces uodvr which 3 parent may Sie a due process clmm  See ganerolly, Speciol Educotion
Rigtrts. the Maryland Disability Law Corter (2008) Mt/ fmaes st L O/ o content/uploadts, 20 10/ puls spacis-od- handhook-
Sepr. 2008 ol
. mmmmmm-mummmummu-uuuhmmw
dismias the complast 1 1 Sails 1o moet these ceguitanents
® Sew gencrolly MSDE Guidelines for Special Education Mediations and Duc Process Hearings
PTTE./ Ny (AOALORET YR OOISNG. GRS parTTT e Iy /ADRT LY e Nesor s e/ gadetine s od!

Insbeass of 3 rudh 1o COUTT, N York and New Jorey S docoomes i haanngs after theis respective state ghalatures placed the huiden on

BUP www durdendfpeootnd org hackarmund - and- turdon -of -pront . Page &0t 3



Backaround and Burden of Praat s & Bois. | 8orden of frogt RSS20
s¢hool systems post Sohaffer v Weast

& New York State Education Department Anrual Porformance Reports, wevw WYSED gov (available upon request): New Jecsey:
ety e adhon toe g vica o g el P N2 008 00, ped?

Shifting will not require more paperwork if 16Ps already comply with the IDEA

Membees of th toaahe: :mmwmmmmmnwwmdmﬂfﬂwmwmmg wl
oM e mare papirwer k,

o HanlEf i chalienged i due proc

wm hmmm&mmm mum
Advacacy, Allocution of Burden of Proof in Speciol Education Due Process Hearings ab 13-14 (2007)emphasis in original)
e e, edflawconter ookl CRutilic/eloreven_ 070400 RecontBepan pé!

In fact, the New Yark teachers' union worked with parents os active proponentsel the New York low placing the burden of proof on school
districts; New York schools had held the burden of proof before Schaffer v. Weast, and the union welcomed it back, recognizing the burden
was too much far parents, but completely fair for them:

PP/ W Ay Lo T w2007, sagust Tyt - appiasds governor o0 sgning Dutdan of poool--bey i slation
Pleass ciich hare 10 e soe sur Freguantly Asked (uestions

Ll Thar redion w i e panents, yow “ﬁm“mdﬂnﬂﬁwhmmmm.mmwmw_mu
taden

7013 Surden of Proot Maryland. Al Rights Ressrueg.
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