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OPINION

INTRODUCTION

The Appellant, who served as a counselor at Fallsmead Elementary School, challenges
the decision of the Montgomery County Board of Education (local board) terminating her for
incompetence.

We transferred the case pursuant to COMAR 134.01.05.07 to the Office of
Administrative Hearings (OAH) for review by an Administrative Law Judge (ALJ). On
Decernber 7,2015, the ALJ issued a proposed decision recoÍrmending that the State Board
uphold the decision terminating Appellant from her counselor position.

The Appellant did not file any exceptions to the ALJ's proposed decision.

FACTUAL BACKGROLIND

The factual background in this case is set forth in the ALJ's proposed decision, Findings
of Fact, pp.5-20.

STANDARD OF REVIEW

Because this appeal involves the termination of a certificated employee pursuant to $6-
202 of the Education Article, the State Board exercises its independent judgment on the record
before it in determining whether to sustain the termination. COMAR 134.01.05.05F.

The State Board transferred this case to OAH for proposed findings of fact and

conclusions of law by an ALJ. In such cases, the State Board may affirm, reverse, modify or
remand the ALJ's proposed decision. The State Board's final decision, however, must identify
and state reasons for any changes, modifications or amendments to the proposed decision. ,See

Md. Code Ann., State Gov't $10-216. In reviewing the ALJ's proposed decision, the State

Board must give deference to the ALJ's demeanor based credibility findings unless there are

strong reasons present that support rejecting such assessments. See Dept. of Health & Mental
Hygiene v. Anderson,l00 Md. App. 283,302-303 (1994).
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ANALYSIS

The ALJ found substantial evidence in the record to support the Appellant's termination
based on incompetence. Even though the Appellant had prior years of satisfactory performance,
beginning with the 2012-2013 school year she exhibited performance deficiencies which resulted
in her being placed into the Peer Assistance and Review (PAR) Program. Some of the
deficiencies included a lack of lesson planning for classroom sessions; problems collecting and
utilizing student data; lack of preparedness for meetings, including IEP meetings; late arnval at

scheduled counseling sessions; and failure to use a variety of teaching strategies to accommodate
different learning styles. After being in the PAR Program for one year and showing no
significant improvement in her performance, the PAR Panel recommended that the Appellant be
terminated at the end of the 2013-2014 school year. The local superintendent, local hearing
off,rcer, the local board, and the ALJ each reviewed the Appellant's case and found that
termination was warranted. We concur with the ALJ that the evaluation process was fair and
impartial, that the Appellant had serious performance deficiencies, and that Appellant was
provided adequate assistance to remedy the identified deficiencies yet she was unable to do so.

CONCLUSION

'We 
agree with the ALJ's assessment that the record in this case supports the local board's

termination of the Appellant from her counselor position on the ground of incompetency. We,
therefore, adopt the ALJ's Proposed Decision local board.
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STATEMENT OF THE CASE

On July 9,20!4,the superintendent of the Montgomery Cowrty Boa¡d of Education

(Cowrty Board) notified the Appellant, a coUnselor at Fallsmead Elementary School (Fallsmead),

that he was recornmending her termination. The Appellant appealed the recommendation to the

County Board. The County Board referred the matter to a hearing examiner, who conducted an

evidentiaryhearing onNovember 13 and 14,2014 and December 1, 2014. OnMarch 23,2015,

the hearing exanriner recommended the Appellant's termination to the Corurty Board. At the

Appellant's request, oral argument was held before the County Board on May 6,2015. On May

26,2015,the County Board accepted the hearing examiner's recommendation and terminated the

Appellant. Md, Code Arm., Educ. $ 6-203 Q0l4).

The Appellant filed an appeal to the Maryland State Board of Education (State Board).

On July 6,2}I5,the State Board referred the matter to the Office of Administative Hearings



(OAÐ for a contested case hearing and a proposed decision. Md. Code Ann., Educ.

g 6-202(aX4) (Supp. 2015); Code of Maryland Regulations (COMAR) 134,01,05.074(2).

I conducted a hearing on September 16, 2015 at the County Board building, Rockville,

Maryland.' The Appellant represented herself. Judith S. Bresler, Esquire, represented the County

Board.

Procedure in this case is governed by the contestqd case provisions of the Administrative

Procedure Act, the procedural regulations for appeals to the State Board of Education, and the

Rulçs of Procedure of the Offrce of Administrative Hearings, Md. Code Ann., State Gov't

$$ 10-201 through 10-226 Q}L$; COMAR 134.01.05; COMAR 28.02.01.

ISSUE

Was the Appellant's terminatiòn proper?

SUMMÄRY OF THE EVIDENCE

Exhibits

I admitted into evidence the reco¡d submitted to the hearing examiner. It contained the

following doc.uments:

A. Hearing Examine¡'s Report, March 23,2015

B. Administrative Record (Joint Exhibits)

1. Superintendent's Recommendation for Dismissal, J.uly 14,201,4, and letter from
Dr, Kimberly A. Statharn to the Appellant, July 9,2014

2. Letter from Suzann M. King to the Appellant, July I4,20I4
3. Lettpr from tbe Appellant to Ms. King, July 20,2014
4. Letter from Ms. King to Andrew'W. Nussbaum, Esquire, July 31,2014
5. Letter fiom Ms. King to Mr. Nussbaum, September 29,2014
6. Professional Growth System Final Evaluation Report, April 3, 2013
7. Letter from Chris Lloyd, Peer Assistance and Review Panel (PAR) Co-Chair, and' 

Gary Bartee, PAR Co-Chair, to the Appellant, June 6,20L3
8. PAR Formal Observation Report #1, October 7,2013
9. PAR Formal Observation Report #2;December 3,2013
10. PARMid-Year Summary, December 3,2015
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t 1. PAR Formal Observation Report #3, April 1,2014, with addendum, April 1,2014
12, PAR Formal Observation Report #A,ill/ay 7,2014
13. PAR Final Summative Report, May 6,2014
14,Letfer from Mr. Lloyd and M¡. Bartee to the Appellant, May 15, 2014

15. Letter ûom Mr. Lloyd and N{r. Bartee to the Appellant, ll¡4ay 29,2014
16, Professional Observation and Response, Kate Bradiey, November 1, 2013

17, Memorandum of Understanding, from Roni Silverstein,'Principal, to the
' Appellant, March 12,2074,with Informal Observations Feedback, March 7,2014

18. School Counselor Performance Standards, January 30, 2003

19. Professional Growth System Handbook, 2013'2014
20. MCPS Regulation on School Counseling Programs and Services, IJA-RA, revised

November 8,2005

C. Superintendent's Exhibits

1. Letter from Jane Silbert to Ms. Silverstein, January 23,2013
2. Fallsmead informati on, 2013 -201 4

3. Fallsmead Action Plan, September 30, 2013
4. Ethical Standards for School Counselors, last adopted 2010
5. Growth Plan, November 2013 - June 2014
6. E-mail from Kathryn D. Bradley to the Appellant, January 17,2014
7. Page from County Boa¡d website, undated

D. Employee/Appellant'sr Exhibits

l. Not admitted
2. Memo from the Appellant to Ms. Silverstein, October 4,2012, and memo from

Ms. Silverstçin to the Appellant, September 24,2012
3. Memo from Ann L. Bauman, Acting Director, Performance Evaluation and

Compliance, to the Appellant, February 15,2073
4. The Appellant's College Transcript September 29,2000 (date stamp)
5. The Appellant's Resume, undated
6. Counseling Lessons Monthly Calendar, March l-24 (no year)
7. Rebuttal to Evaluation, April 2013
8. Letter from Soott A. Mi¡sky, Esquire, to Dr. Statham, June 30,2014
9. Counselor Performance Standard I; E-mail from Jennifer M. Hitchcock to the

Appellant, Apnl24,20l3; E-mail from Ms. Silverstein to the Appellant, October
25,201,3; Observation by Ms. Hitchcock, May 23,2014; E-mail from the
Appellant to Ms, Silverstein, undated; Fallsmead Elementary School Career Day
hand out, May 30, 2014; Example of work with children, undated; E-mail from
the Appellant to Deborah W. Ritter, February 4,2014; Sample Lesson, undated;

Counselor Performance Standard II; E-mail from Ms. Hitchcock to the Appellant,
March 15,2013; E-mail from Ms. Hitchcock to the Appellant, Aprtl24,20l3;
Student Report, 20I3-20t4; E-mail from Heather M. Eig to the Appellant,
January 17,2014; Letter from Elizabeth See to Ms. Bradley and Ms. Silverstein,

I The title "Employee" was used in the hearing below, but I have used the title "Appellant,"
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February ll,20I4; Counselor Performance Standard III; E-mail from Ms.
Hitchcock to the Appellant, March 15,2013; E-mail from Nicole A. Shantillo to
the Appellant, February 4;2014; Observation by Ms. Hitchcock, }l4'ay 23,2014
(duplicate); Letter from Inez R. Ernst to Whom It May Concern, January 2,2014;
Letter from Linda S. Silver, IDA, to'Whom It May Concem, December 18,2013;
E-mail from Rebekah A. Finch to the Appellant, December 12,2013; E-mail from
Allison Morris to the Appellant, September 16,2013; Letter from Tracy and Steve
Clark to Philip Kauffrnan and the County Boæd, July 21,2014; Letter from Amy
Metcalf to the Courity Board, undated; Letter from Judith Cohen to Whom It May
Cencem, July 22,2014; Letter to Fallsmead families from the Appellant, undated;
Page 1 of the Falcon Flyer, undated; Fallsmead Elementary School Career Day
hand out, May 30, 2014 (duplicate); Partial article from Gazette.Net, undated;
Counselor Performance Standard.IV; Sumraary Statement, by Ms. Hitchcock,
March 25,2014; 'Woiksheets for Group Counseiing, wrdated; Counselor
Performance Standard V; Certification of Completion of Continuing Professional
Development Course, July - October 1997; Qualifications for Continuing
Education Contact Clock Hours, Ma¡ch 17, 1997, February 19,1997, and
February 6, t997; E-mail from the Appellant to Daniella M. Stanton, February 26,
2014: Certificate of Participation, Responding to the Military Child with
Exceptional Needs, October 2013; Continuing Education Unit Verifications,
October 2012 andMay 2}I3;E-mail from Laura'Newton to School Counselors,
wrdated; The Appellant's Professional Counselors and Therapists License,
expiration January 31,2016; E-mail from Anna Sullivan to the Appellant, January
22,2014; CPI Blue Card, Training in Nonviolent Crisis Intervention, undated;
Counselor Performance Søndard VI; Form Letter from the Appellant to Mentee,
undated.

10. Letter from Judith Bluefeld Amick to Philip Kauffinan and Members of the
Connty Board, dated July T5,2013

E, Post-Hearing Memorandum (Closing Argument) on behalf of the Superintendent,
January 8,2015

F. Post-Hearing Memorandum (Closing ArgumenÐ on behalf of the Appellant, January
23,2015

G. Superintendent's Reply to the Appellant's Post-Hearing Memorandum (Closing" 
Argument), February 2,2015

H. Transcript of hearing before hearing examiner, November 13,2014 (with index)z

I. Transcript of hearing before hearing examiner, Novernber 14,2014 (with index)

2 Transcript references in this proposed decision are designated Tr. and refer to the transcript developed at the
hearing before the hearing examiner"
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J. Transcript of hearing before hearing examiner, Deoember 1,2014 (witir index)

K. Decision and Order of the County Board, May 26,20153

Tçstimo+y

I considered the witness testimony presented before the hearing examiner, which

included, as wiúresses for the Çounty Boa¡d: Roni Silverstein, Fallsmead Principal; Cortney

Chao, Consulting Teacher; and Christopher Lloyd, PAR Panel Co-Çhair; and as wiüresses for the

Appellant: the Appellant; Judith Amick, School Psychologist; Christina Tregoning, Teacher;

Michele Kaplan, Parent; and Jennifer Jones, Ph.D., School Counselor.

No testimony was presented to me because the matter was argued on the record submitted

to the hearing examiner.

F'INDINGS OF'FACT

I frnd the following facts by a preponderance of the evidence:

The Appellant's Background

l. The Appellant has been a counselor with Montgomery County Public Schools

(MCPS) since 1994. She worked at Wheaton Woods Elementary School for eleven years before

moving to Fallsmead

2. The Appellant has a Master's Degree ûom Johns Hopkins Universþ in School

Guidance and Counseling, from 1993, and a Çertificate of Advanced Graduate Study in Clinical

and Community Counseling. She is a nationally board'certified counselor. She ïvas a Mentor

Counsqlor with the County Board for eleven years' until 2013.

3, Prior to her termination, the Appellant was a tenr.¡red employee with the MCPS.

Couiseling Standards

3 The County Board's decision rvas not part of the record compiled by the hearing examiner, but I have included it
as an exhibitpursuantto COMAR 134.01'05'084'
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4, I12Q02-2Q03, counseling standards were developed by the MCPS and

Montgomery County Education Association (MCEA). Counselors were involved in the

development of those standards. The Performance Standards for School Cowtselors (Counselor

Standards) became effective January 30,2003, and are as follows:

Standard I: Counselors are committed to students and their leaming.

Performance Criteria:

A, Counselors act on the belief that every student can learrì with
appropriate supports.

B. Counselors recognize individual differences and advocate for equity of
all students

C. Counselors share responsibility for student academic, career, personal,

interpersonal, and health development.
D. Counselors understand theories of child development and their

implications for learning.

Standard II; Cowrselors know counseling thèories and techniques and their

application to student leaming and development.

Performance Criteria:

A. Counselors are knowledgeable about counseling theory and use

appropriate skills and techniques in a variety of settings to support
student learrring.

B, Counselors use a variety of forms of communication to support student

learning.
C. Counselors work fr,om an understanding of cultural and learning style

differences to support studertt learning,

Standard III: Counseloró collaborate in the process of establishing and facilitating

a positive learning environment to enhance student growth and achievement.

Performance Criteria:

A, 'Counselors promote a positive learning environment in which
students can develop skills for success,

B. In collaboration with staff, counselors involved students in meaningful
leaming opporlunities.
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C. Counselors establish and maintain respectful partnerships with
famities in support 9f a positive school environment'

D. Çounselors utilize commr:nity resources to support and enhance a

positive leaming environmçnt.
E, Counselors collaborate in the faciliøtion of continuous improvement

of tlie learning environmçnt.

Standard IV: Counselors collaborate to continually assess mdanùyze student

needs in order to develop appropriate counseling and guidance interventions/prograrns,

Performance Criteria:

A. Counselors use a variety of formal and informal techniques to assess

student needs.

B. Counselors impler.r-rent counseling and guidance
interventions/programs based on the analysis of data.

C, Corurselors monitor and evaluate cor¡nseling and guidance

intervention/program effectiveness.

Standard V: Cowrsclors are committed to continuous improvement and

professional development.

Performance Criteria:

A. Cor¡nselors continually reflect upon their practices in promoting
student achievement, growth, and development.

B. Counselors maintain awareness of current, effective counseling tends,
practices, and materials.

C. Counselors are members of learning communities.

Standard VI: Counselors exhibit a high degree of professionalism.

Performance Criteria:

A. Cotrnselors uphold the vision of the Montgomery County Public
Schools.

B. Counselors share responsibility for total school program and support
school-wide goals.

C. Cor¡nselors demonstate the ethical standards of their profession,

D. Counselors are knowledgeable arrd respectfrrl of diverse culnral
backgrounds of all individuals,

E. Counselofs conduct themselves in such a manner as to advance respect

for the profession.
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(Jt. Bx. 18.)

. 5. The County Board also has instituted a regulation to align its school counseling

services with national and state standa¡ds. As to elementary school counselots, it provides that

they will:

a. Implement the MCPS Comprehensive School Çounseling Progtam,
including the following prevention and intervention services:
(1) Academic advocacy
(2) Classroom guidance lessons
(3) Responsive counseling
(4) Individual student planning
(5) Søtrand parent consultation
(6) School-Wide support.

b. Implement regularly scheduled classroom guidance lessons in the five
a¡eas of academic, career, health, iiterpersonal, and personal development
as the primary prevention component.

c. Design, implemen! and manage a referral system that affords all students
equitable access to a range of counseling services.

d. Collect and analyze schosl counseling program data to monitor, evaluate,
and continuously improve the eflectiveness of the school counseling
progÎam.

e. Collaborate with school staffto implement a systematic plan to address
the articulation and class assignment progress and student transition needs.

f. Collaborate with elementary and middle school staffto support students in
their selection of a rigorous and appropriate academic program. Students
traditionally underserved in rigorous programs will be specifically
identified for recruitment a¡d support,

(Jt. Ex. 20, p. 6.)

6. School counseling is comprised of several components, including conducting

responsive counseling, which includes one-to-one counseling to address the immediate needs of

students; responding to school emergencies; implementing a school-wide counseling program;

leading classroom sessions; and leading small group sessions, such as a Lunch Bunch. The

school counselor also acts as a parent liaison and a collaborative team member with teachers and

administrators.
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7. Thþ follqwrng information is used to describe a sohool counselor's performance

under the performance standarls: counselor observations; evidence of contributions to overall

school mission and,climate; review of data collection and analysis from the Comprehensive 
.

Guidance and Côunseling Program implementation report; review of student, staff and parent

surveys; review of professional growth plans and implementation results; and any other

documents collected by the evaluator and/or counselor during the full tength of the cycle.

Additional documents might include needs assessment data; sample classroom guidance lessons;

counselor materials geneiated to support school-wide positive behavior or character education

initiatives; plans from responsive counseling groups; counselor schedules, logs or calendars;

guidance departmont csmmunications; notes from students, parents, or teachers; counselor

newsletters; documentation of teacher and/or parent consultation; and any other materials which

demonst¡ate that standards have been met. (Super. Ex. 7.)

2011-2012 Schoollear

8, Roni Silverstein beca¡ne the Principal at Fallsmead in 2011.

9. Ms. Silverstein and the Appellant had favorable inleractions during the 2011-2012

school year.

10, Ms. Silverstein encou¡aged the Appellant to be more proactive in creating a

comprehensive counseling program for the school and taking on more of a leadership role in the

school.

2012-2013 School Year

1 1, The Appellant was subject to a formal evaluation druing the 20t2-2013 school

year, As part of the evaluation process, Ms. Silverstein conducted n¡rnerous observations of the
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Appellant in large classrooms, in small groups and in meetings. She gathered information from

others at the school and received feedback from parents.

' 12, During fhe2012-2013 school year, Ms. Silverstein began hearing complaints from

other staffmembers about the Appellant and having her own concems about the Appellant's

work. $he noticed a lack of consistency in the Appellant's work. The Appellant showed up late

for scheduled lessons in classrooms or missed class time completely. Ms, Silverstein was

çoncerned about an apparent lack of lesson planning, resulting in classroom instruction time

being chaotic and unfocused. The Appellant showed up for meetings, such as those for an

Individualized Education Plan (IEP) unprepared, sometimes making notes at the last minute,

13. Ms. Silveistein issued the Appellant a notice of reprimand on Sepemb er 24,

2012, based on an apparent conflict of interest, when a student reported that he had been to the

Appellant's home and that his mother had provided the Appellant with spray tanning services.

The Appellant denied that she had engaged in any unprofessional activities,

14. On at least one occasion, the Appellant engaged in a cóunseling reiationship with

a student's family outside of school. The student's parent complained regarding some things the

Appellant had said during counseling. She was placed on administrative leave fo¡ this

relationship on or about January 28,2013. Ultimately, no violation of an MCPS regulation or

County Board policy was sustained, but the Appellant was directed to cease and desist from

providing any services to Fallsmead students and their families outside of her job.

15, During the school year, Ms. Silverstein made numerous suggestions to the

Appellant regarding how she expected her work to improve. As the year progressed, Ms.

Silverstein did not see the improvement she hoped for, She did not see her suggestions being

incorporated into the Appellant's work,
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16. Ms. Silverstein wanted a more accurate, aocessible calçndar of the Appellant's

week so that other staffmembers would be better ablc to plan arorurd her schedule. This did not

happen rurtil the end of the following school year'

. 17. Ms. Silverstein's coneem led her to contact Jennifer Hitchcoclç the Supervisor for

Counselors for MCPS, Ms. Hitchcock, who knew the Appellant and had observed her, approved

Ms. Silverstein's suggestions and goals for the Appellant.

18. Ms. Silverstein created a G'rowth Plan for the Appellant, which was in effeôt from

March 4,2013 through Jwre 17, 2013. The Growth Plan contained specifi,cs on the Appellant's

areas of weakness and performance goals to address those areas.

19. Ms. Hitchcock suggested that the Appellant implement the No Put Downs

program at Fallsmead as a way to respond to Ms. Silverstein's desire for a school-wide initiative,

The program was introduced to the Appellant, who incorporated it into her curriculum.

' 20. By March 25,2013, Ms. Silverstein conciuded that the Appellant was not meeting

performance standards. This conclusion was based on her own observations, feedback from

school employees and comments of parents. In her Final Evaluation Report, she detailed the

Appellant's shortcomings as they related to each counseling standard. (Jt, Ex. 6,) The Appellant

signed the repof on April 2,2013.

21, As a result of the below standards rating, the Appellant was referred to the MCPS

Peer Assistance and Review (PAR) Process,

PAR Process

22. The PAR Process is part of the tçacher and school professional employee growrh

program, The PAR Panel is composed of eight teachers and eight administoators and has two

Co-Chairs. Each employee assigned to the PAR Process is assigned a consulting teacher (CT),
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who meets with thç employee throughout the school year, forrnally and informally, in an attempt

to both observe the employee's praÇtices and make suggestions for improvement. CTs are

trained in a program called Observing and Analyzing Teaching (OAT I and OAT II) which

teaches participants professional standards and a method of reporting observations, During the

school year, the CT reports on formal observations, writes a mid-year report, a¡d submits a Final

Summative Report to the PAR Panel. PAR Pairs, composed of a.Principal and a teacher, provide

feedback to each CT as the year progresses. After receiving the Final Summative Report and

reviewing all of the evidenoe and arguments submitted by the principal and the employee, the

PAR Panel makes a recoilrmendàtion to the Superintendent regarding whether the employee

should remain in the PAR program a second year, be returned to employment, or terminated.

The Superintendent may accept or reject the PAR Panel's récommendation.

23. Prior to being accepted into the PAR Piocess, a separate CT conducts an

observation of the employee and recommends whether the employee should be accepted into the

PAR program.

24. CTs áue not assigned by professions; that is, CTs who are teachers may be

assigned to counselors.

25. In the spring of 2013, following the below standa¡ds rating given by Ms.

Silverstein, a CT observed the Appellant and recommended that she be acceped into the PAR

program.

201 3-2014 School Year

26. Corhrey Chao was assigned to be the Appellant's CT during the2013-2014 school

year. Ms. Chao was in her third year of being a CT. She had been assigned as a CT to tenured

and non-tenured teachers.
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27. Ms. Chao conducted a formal observatiôn of the Appellant on September 30,

2013, using the Counselor Star-rdards, (Jt. Ex. 8.) The Appellant was conduçting a group lesson

to a third grade class using the No Put Downs curiculum, Ms. Chao noticed some

disorganization'in calling on the students, concluding that the Appetlant faited to effectively

incorporate equitable calling practices during the lesson. Some students appeared confüsed

about the directions provided by the Appellant. Some students did not fully participate in the

Iesson. The Appellant did not effectively check that the students understood the lesson,

28, Ms. Chao discussed her observations with the Appellant on October 1,2013, and,

suggested strategies for improving the delivery of the lesson.

29, On October 7,2013,Kate Bradley, who was the Principal Intem at Fallsmead

throughout the year, but aoted as Acting Principal for a segment of the school year, conducted an

observation of the Appellant teaching a third grade classroom using the No Put Downs

cu:riculum. She wrote a report formalizing her observations in coqjunction with the Counselor

Standards and shared it with the Appellant on November 7,2013. She concluded that the

Appellant:

Appropriately incorporated equiøble practices of wait time, sticking
with students, and calling sticks to engage students. As a result,
students remained engaged and felt supported with opporturities of
think time and kno\Mingthattheir contributions were important.
(Standard I)
Used multiple strategies to engage the different leaming styles of students. As
a result, students had multiple opporhrnities to identifr a consequence to a
putdown, (Standard II)
Missed an opporfunity to mærimize learning by providing students with
unclear and confusing directions of activities and transitions. As a result,
students were confi¡sed as to what they needed to know and do. (Stmda¡d III)
Missed an opportunity to allocate time appropriately to manimize student
leiuning and engagement in a given tirireframe, As a result, students needed
an extended lesson to show mastery in an atypical timeframe that they will not
receive again. (Standard III)

a

a

a

a
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o Assessed student learning by giving an exit card, but missed an opportunity to

frame the extended assessment activity of self-monitoring that was aligned

with the exit card. As a result, students were confused and rurable to

demonstrate their understanding of the impact of their behavior to the

consequence they wrote on their exit card. (Standard IV)
(Jt. Ex. 16.)

30. Ms. Chao conducted a second formal observation of the Appellant on November

!g,20l3,using the Cou¡rselor Standards. (Jt. Ex. 9,) This was an unannounced observation of

the Appellant leading a second grade olass in the No Put Downs Cur¡iculum. Ms. Chao noted

that the Appellant failed to adapt the materials to the developmental needs of the students, The

Appellant used no written examples for the students to refer to, relying solely on verbal

communication, Some students appeared confused about the material, The Appellant failed to

collaborate with the second grade teacher by not having a specific lesson plan and not letting the

teacher know she would be arriving late for the lesson. The Appella¡rt failed to do an appropriate

check that the students undçrstood the lesson.

31. Ms. Chao discussed her observations with the Appellant on November 19, 2013,

The Appettant conceded that she had not done any plaruring for the lesson and had not used any

data from a previous lesson to assist in plaruring for this one. She said that she had it in her mind

what she was going to do, but did not have time to write any plans because of a last minute

meeting called by Ms. Silverstein just before the class period. She acknowledged her need to

make written lesson plans.

32. On Dccember 3,2QI3, Ms. Chao provided the Appellant with a Mid'Year

Summary, which included specifics about the Appellant's area of strength and areas of need,

She concluded that the Appellant did not meet sta¡rdards, (Jt. Ex. 10.)

33. On January 17,2014, Ms, Bradley sent a follow-up e-mail to the Appellant

summarizing a meeting that had taken place the previous day. In the e-mail, Ms. Bradley wrote

14



that the Appellant needed to maintain an accurate, updated schedule that she would upload to the

shared computer program; inform teachers of which students were being pulled for small groups,

the reason they were being pulled and their progress in the small groups; make up missed

classes; ask team leaders for specific clarification o¡'lplus/deltas" from teachqrs; and report to

lessons on time. (Super, Ex. 6.)

34. On March 7,20I4,Ms. Silverstein formally observed the Appellant conduct.a

Lunch Bunch with a group of second grade students. On March 10,2014, Ms. Silverstein, Ms.

Bradley and the Appellant met to discuss the observation, the status of thp PAR process, and

suggestions for improving perforrrance before the end of the school year. The Appellant

received praise for,certain elements of her performance, for example, for preparing age

appropriate material, allowing students time to talk about their fears and pacing the Iesson

appropriately. Suggestions for improvement included creating new material for lessons so that

oid, marked, worn papers were not used; planning the lesson to anticipate which parts might not

be age appropriate;.quickly hansitioning into the lesson; and reducing teacher talk during the

Iesson. Ms, Silverstein reiterated her desire for the Appellant to take on rnore of a leadership

role in the school. A Memorandum of Understanding summarized the observations and

discussion. (Jt. Ex. 17,)

35. On March 21,2014,Ms, Chao conducted a formal observation of the Appellant in

her office leading a small f,fth-grade goup on the topic of perseverance (or persistence) in

achieving academic tasks. (Jt. Ex. 11.) Ms. Chao used the Counselor Standards, Much of the

lesson time was spent getting the students into her office from the lunch room, discussing an

interaction with a lunch aide, and engaging two students who were having a disagreement about

something. The Appellant did not communicate the session objective to the students, making it
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diffrcult for them to clearly connect the materials to an objective. She could have managed

intr-usions into the lesson time by students more productively, She failed to use student data to

address students' needs.

36. On Ma¡ch 24,2014,Ms. Chao discussed her observations with the Appellant,

The Appellant took issue with Ms. Chao's observation that the Appellant failed to manage the

two students who were engaged in a disagreement, responding that she tried to use it as a

teachabie moment for the students on resolving conflict.

37 . On April 28,2074, Ms, Chao conducted an unannounced formal observation of a

lunch group of third grade students,.formed to address friendship-making skills. (Jt. Ex, 12.)

She used the Counselor St¿ndards. The Appellant did well in addressing students' personal

development needs. She related the materials to thei¡ home lives, but not to their sohool lives,

All of the students were involved in the discussion. She used only verbal assessment.methods

and not a variety of forms of assessments,

38. On April 29,2014, Ms. Chao discussed her observations with the Appellant.

3.9. On May 6,2014, Ms. Chao issued her Final Summative Report, using Counselor

St¿ndards to assess the Appellant, Overall, she found that the Appellant was performing below

standa¡ds. She provided specific examples for the following conclusions:

I. Cor¡nselors are committed to ptudents and their learning.

The Appellant misses opportunities to effectively incorporaté equitable
practices during classroom lessons and group guidance sessions. As a
result, sfudents receive the message that they æe not expected to actively
participate throughout guidance lessons.

The Appellant does not consistently plan her classroom lessons to match
the development¿l needs of her students, As a result, students display
difficulty describing lesson strategies, creating their own examples and

scenarios, and applying nerw learning to their daily interactions with peers.
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II,

il.

The Appellant presents small group conrrseling sessions tQ add¡ess
individual student needs with mixed results, As a result, students'
individual needs are not consistently met.

tg stqdent lqaming.ald dçvelopfnent.

Tho Appellant does not $uccessfully use a variety of strategies to appeal to
students with multiple lear:ring styles. As a result, students do not have
the opportunity to access the guidanoe material using multiple modalities,
and marry students are not given consistent opportunitiçs to interact with
the material.

The Appellant does not use a variety of forms of communication,
including putposeful explanatory devices, to support student learning. She
relies heavily on verbal delivery. As a result, students display confusion
regarding guidance lessons and counseling sessions.

The Appellant misses opportunities to clearly frame classroom lessons and
counseling sessions for participants, As a result, students are not able to
make clear connections to counseling objectives, and session outcomes are
often not met.

positive learnine envirpnmegt to enhance student Croufù and
achievement,

The Appellant does not effectively provision and pace her classroom
lessons to mærimize student engagement and understanding. She
sometimes does not bring necessary materials to classroom lessons. As a 

'

result, students spend the majority of guidance lessons sitting on the carpet
without the opportunity to engage in the guidance content,

The Appellant shows some evidence ôf'collaboration with staffto create
meaningful leaming opportunities. However, her collaboration is
inconsistent. As a result, students are not consistently provided with
guidance content matched to their needs or designed for the continuous
improvement of the learning environment.

The Appellart misses oppornmities to consistently manage intrusions to
counseling sessions, although drxing one observation, she did successfully
address a lesson intrusion. Her response to intrusions is inconsistent;
however, thus not providing students wíth a consistent positive learning
environment in which to develop skills for success.
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tv.
order to Éeyeloq,appropfjate couns-ejing +nd guidance

interventior.rs/pro g{a{n s.

The Appellant does not effectively check for student undÞrstanding or
maintain accwate records of student performance during classroom
lessons. As a result, all students are not able to dernonstrate their
wrderstanding, and subsequent lessons a¡e not consistently matched to
demonstated areas of needs.

The Appellant misses opportunities to appropriately match assessments to
the lesson content, Sometimes lessons are ended before all students have
an opportuuity to complete informal assessments or answer summarizing
questions. As a result, sfudents a¡e not able to demonstrate their level of
understanding of guidance material.

The Appellant inconsistently utilizes student data to add¡ess student needs.

Towa¡d the end of the school year, she did begin using a technique known
as exit cards to capture student data,.but she did not use the data in
planning lessons, As a result, student needs were considered
inconsibtently during planning.

development,

The Appellant does not effectively implement feedback from the CT
during the year. She shows reluctance to utilizing a planning template the
two had chosen. She talks to other courselors in an effort to obtain their
feedback.

VI, Counselors exhibit a high 4egree of professþnalism

By the end of the year, the Appellant þosted her calendar on her door for
others to track her schedule. She sometimes contacted her CT when she
knew she was going to be absent, but eight times the CT appeared for an
observation and the Appellant was'either absent or not pt'esenting material
as her schedule indicated, She responded to the CT's e-mails in a timely
manner.

(Jt. Ex. 13.)

40. During the school year, Ms. Chao and the Appellant had four formal observations,

four post-observation conferences, seventeen informal observations, and nineteen informal

meetings. In addition, the two communicated by telephone and e-mail. Ms. Chao also

V
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commurdcated with Ms. Silverstein and Ms, Hitchcock to confirm that she was correctly

interpreting and applying the Counselor Standa¡ds, and correctly communicating Ms.

Silverstein's vision for how a school counselor should perform.

41, Qn May 7,2074, Ms. Silverstein submitted the Principal's Response Form to the

PAR Panel. She agreed with the CT's conclusion that the Appellant was not meeting standa¡ds

and recommended that the Appellant be continued in the PAR program for a seoond year. She

added this comrnent: "This was a difficult decision because I am not sure another year will make

a difference, but I do feel [the Appellant] has been trying the last few months." (Jt. E;. 13, p.

1 1.)

42. The PAR Panel met and heard from the Appellant and Ms. Silverstein on May 29,

2014. It considered a packet of information compiled by the Appellant to show that she met

performance standards. (Apt. Ex. 9.) The Panel recommended that the Appellant be terminated.

(Jt. Ex. 15.)

County Board Decision

43. On June 12,2014, Kimberly A. statham, Ph.D., deputy superintendent of

teaching, learning and programs, notified the Appellant in writing lhat she was seriously

considering recommending that the Appellant be dismissed for incompetency, On June 30,

2014,Dr. Statham met with the Appellant to permit the Appellant to raise anything she wished to

be considered before a final recommendation was made,

44, On July 9,2014, Joshua P. Sta:r, Ed. D., Superintendent of MCPS, recommended

to the County Boa¡d that the Appellant be dismissed for incompetency based on the opinion of

Dr, Statham and the recommendation of the PAR Panel.
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45. On July 20,2014,the Appellant rèquested a hearing befo¡e the County Board to

challenge Dr. Sta:r's recommendation.

46. The County Boa¡d refçrred the matter to a hearing examiner, who conducted an

evidentiary hearing onNovember 13 and 14,2014 and December 1, 2014. OtMarch 23,2015,

the hearirig examiner recommended the Appellant's termination to the County Board. (Ex, A.)

47. At the Appellant's request, oral argument was held before the County Boa¡d on

May 6, 2015, On }l/;ay 26,2015, the County Board accepted the hearing examinçr's

recorqmendation and terminated the Appellant, (Ex, K.)

48. On June 15,2015, the Appellant appealed the decision of the County Board to the

State Board.

49. On July 6,20L5, the State Board tansmitted the matter to the OAH for hearing.

DISCUSSION

Applicable Løw

The Education Article of the Maryland A¡notated Code, section 6-202,provides the

framework under which a teacher or other professional assistant may be dismissed. It provides:

(a)(1) On the recommendation of the c.ounty superintendent, a county board may
suspend or dismiss a teacher, piincipai, supervisor, assistant superintendent, or
other professional assistant for:

(Ð Immorality;
(ii) Misconduct in office, including knowingly failing to report suspected

child abuse in violation of $ 5-704 of the Family Law Article;
(iii) Insubo¡dination;
(iv) Incompetency; or
(v) Willtul neglect of duty. t

Md. Code Ann., Educ. $ 6-202(a)(l) (Supp. 2CI15)
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In this çase, the Appellant was terminated for incompetency. The burden of proof in this

matter is on the County Board by a preponderance of the evidence, as set forth in COMAR

13A.01.05.05F:

F. Certificated Employee Suspension or Dismissal pwsuant to Education Article,

ç6-202, Annotated Code of Maryland.

. (1) The standard of review for certificated employee suspension or
dismissal actions shall be de novo as defined in F(2) of this regulation.

(2) The State Board shall exercise its independent judgment on the record
before it in determining whether to sustain the suspension or dismissal
of a certifiçated employee,

(3) The local board has the burden ofproofby apreponderance ofthe
evidence.

(a) The State Board, in its discretion, may modify a penalty.

In the State Board case of ,Sazmarce v. Board of Education of Prince George's CounQl,

MSBE Op. No.: 15-01, page 5 (2015), the State Board set forth the criteria for dismissing a

teacher, which would include a counselor, on the ground o.f incompetency:

The record must demonstrate that: 1) the evaiuation process was fair and

impartial; 2) the teacheihad serous teaching deficiencies; and 3) the teacher was.

provided adequate assistance to remedy those deficiencies.

Review of l4litness Testirnony and Evidence

The Fallsmead Principal, Ms. Silverstein, testified on behalf of the County Board. When

she came to Fallsmead in 2011, she intended to raise thê professionalism of the counsêlor

position. She encouraged the Appellant to be a leader in the school, and to collaborate with staff

to develop a proactive, comprehensive courrseling program. Although she initially had a

favorable impression of the Appellant's work, she became concerned about her lack of

cohsistency, her failue to regularly collaborate with other teachers at Fallsmead, her failure to

use student data, and her failure to plan lessons and classroom time.

Ms, Silverstein's opinions of the Appellant's work were based on her own observations,

but she also had feedback from other teachers, who complained that the Appellant was often
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absent o¡ late to class, failed to collaborate, and failed to provide a schedule that would let

teachers know when to expect her. The Appellant did not respond to her suggestions for

improvement in the areas of using data, planning lessons, and varying strategies and modalities

acress the grade levels. Two incidents from the20t2-2013 school year caused grqat concem for

Ms. Silverstein: a student was reported to have been at the Appellant's heme and the Appellant

was reported to have received spray tanning services from the student's mother sometime in

September 2012; and in approximately January 2Q13, the Appellant provided personal

corurseling services to a farnily and the mother complained 4bout sómê things the Appellant had

said. Ms. Silverstein was also concerned about the Appellant's lack of professionalism around

thç school, in that she was heard talking loudly about a student in the lounge and she had the

reputation for having "loose lips." (Tr. 52-53.)

Ms. Silverstein developed a Growth Plan for the Appellant toward the end of the 2012-

2013 school year, but did not see the ho.ped-for improvement. Ultimately, she decided the

Appellant's total work, as opposed to just the responsive counseling that seemed to be the

Appellant's sfrong suit, was below standards. The Appellant was then referred to the PAR Panel

for supervision.

Cortney Chao was the Appellant's CT during the2013-2014 school year, She had

worked for MCPS since 2006 and had been an elementary school teacher. She was in her third

year of being a CT for MCPS the year rh. *ork"d with the Appellant, She testified that she did

not read Ms. Silverstein's evaluation before beginning her work with the Appellant, but she had

spoken with Ms. Silverstein and knew the a¡eas of concern. She also spoke with Ms. Hitchcock

to ensure that she was conectly interpreting and applying the Counselor Standards. I carefully

read all of the reports written by Ms, Chao, as well as her transcribed testimony. I was

22



impressed with the number of encounters she had with the Appellant over the course of the

school year, both formal and informal. (Jt. Ex. 13, p. 8.) There were some missed observations

due to the Appellant's absence. The two commruricated by e-mail regularly, Ms. Chao

demonstrated an r¡nderstanding of the Courselor Standards, Ms. Chao understood that an

elementary school counselor has many roles beyond traditional responsive counseling. She

testifred about cor¡rselors leading small groups, being apút of school-wide programs, and

presenting classroom lessons. (Tr. I24-I28.)

Ms. Chao had been trained using OAT I and II and applied the standardizedlangmge and

strategies to her evaluations of the Appellant. Thus, she reported on her observations of the

Appellant in each'¡nitten evaluation and suggested specific stategies for improvement. She

focused on the Appellant's areas of weakness, such as a lack of lesson planning, failure fo use

time wisely during sessions, failure to gathor and use data from one lesson to another, faih¡e to

ádapt lessons to the grade level and failwe to collaborate with other teachers, to name a few.

The Appellant criticized a few of Ms, Chao's observations, such as the Appèllant's failue to use

equitable calling sticks and exit cards, but in truth, Ms. Chao included many other observatigns

and suggestions in her reports than those items.

Despite the numerous conversations and meetings Ms. Chao had with the Appellant, and

the very specific suggestions made in each of her reports, Ms. Chao did nol see significant

improvement in the Appellant's performance. The Appellant did not seem to wrderstând the

importance of lesson planning for,the large classroom lessons, or how or why she should coliect

data on her students. By the time the Final Summative Report was issued on May 7,2014,the

Appellant's performance under Counselor Standards I, II, III and IV was not noticeably or

consistently improved from the earlier reports in the year. As to Standa¡d V, Ms. Chao noted
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that the Appellant was regular in her meetings with the CT, but that she did not implement the

CT's suggestions for improvement, preferring to seek the advice of other counselQrs, instead.

The Appellant did show increased consistency under Standard VI by maintaining a schedule that

was available to the CT and others.

Christopher Lloyd, Co-Chair of the PAR Panel, established how the PAR Panel works

and how the CTs operate within the PAR prog¡¿rm, He testified that all CTs are trained under

OAT I arrd II and are qualifred to evaluate any other profeSsional working for the County Boa¡d,

He said that he met with the Appellant in October 2013 to talk about her PAR experience,

Although the Appellant complained about Ms. Chao, the Appellant did not ask for a different

CT. (Tr. 243-244,) He testified that the PAR Panel carefully considered the presentation made

by the Appellant before making its recommendation that she be dismissed, but decided that she

had not made significant growth toward meeting standards and that therefore, dismissal was

warrar-rted. (Tr, 232.)

MCPS Supervising Counselor Jennifer Hitchcock did not testiff at the hearing, but was

involved in the Appellant's supervision. Ms. Chao consulted with her during the Appellant's

PAR year to ensure that she, the CT, was correctly interpretiug and applying the Cowrselor

Standa¡ds, Ms. Hitchcock also observed the Appellant's^performance, As part of the packet the

Appellant submitted to the PAR Panel, there are two e:mails from Ms. Hitchcock. One, dated

March 15,2013, was submitted to show the Appellant's adherence to Standa¡ds II and III. (Apt.

Ex, 9, pp, 13 and 20,) It was complimentary in the Appellant's checking for understanding

throughout the lesson; being flexible and improvising when necessary; and using numbered

calling sticks. Ms. Hitchcock made some organizational suggestions. It did not refer specifically

to the Counselor Standards. The other e-mail, which the Appellant submitted to show adhprence
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to Standards I and II, related to an observation Ms. Hitchcock conducted of.the Appellant on

Aprí|24,2013,in a fiffh grade small group focused on social skills. (Apt. Ex, 9, pp. 3 and 14.)

The page from the e-mail refers only to the first two Counselor Standards, with Ms. Hitchcock's

observations. Thus, I am not privy to Ms. Hitchoock's opinion of the Appellant's perforrnanrce

under Counselor Standards fV, V and VI.

There is also a memorandum dated Ìll4ay 23,2014, and signed by Ms. Hitchcock

complimenting the Appellant's thirry-minuto career lesson for a fifth grade class. (Apt. Ex. 9,

pp. 5 and 22.) This document was submitted by the Appellant to show her adherence to

Standards I and III, although it does not specifically refer to the Counselor Standards, Another

memora¡dum, signed on March 25,2014, appears to have been written by Ms. Hitchcock

because that is the name that is signed at the bottom, but the signature is radically and clearly

different from the previously identified signature. It also included a,reference to going away

"with some excellent ideas for the guidance program at my bchool," (Apt. Ex. 9, p. 36.) At the

hearing, the hearing examiner raised the issue of the dissimilar signature and a long discussion

ensued regarding the authenticity of that memorandum. (Tr. 439-449.) Also raised was the fact

that Ms. Hitchcock did not run a guidance program at a school. The Appellant was unable to

clear up the discrepancy during her testimony. Given the questionable authenticity of that

document, I give these two memoranda no weight.

The Appellant testified to her long history as a school counselor and her many

educdtional qualifications, (Tr. 259-271.) She has been a mentor to new counselors in MCPS

for many years. She testified to the various roles fulfilled by an elementary school counselor.

None of that is challenged by the County Board. lndeed, the County Board has acknowledged at

each stage in these proceedings that the Appellant was a strong performer in what is considered
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the more traditional aspects of counseling. The Appellant presented herself as an extremely

knowledgeable, experienced counselor who was.ta¡geted by Ms. Silverstein after the disciplinary

aotions in September20L2 and Jarruary 2013 and was dismissed qut of retaliatory motives,

The Appellant.complained that Ms. Chao was not a counselor and thus, should not have

been assigned to be her CT. A theme of the Appellant's testimony was that Ms. Chao was

applying the Teacher Standa¡ds, not the Counselor Standards. The Appellant took issue with

virtually all of the observations and critiques by Ms. Chao and testified to the flaws in the PAR

process. Those argr.rments are addressed below. The Appellant testified about each item in

Appellant Exhibit 9 that she had presented to the PAR Panel in her defense, pointi¡rg out how

each item supported her compliance with a Counselor Standard. (Tr. 314-352,439-476.) The

packet contained some e-mails complimentary of the Appellant; observations fiom Ms.

Hitchcock that are discussed above; suggested questions for Career Day on May 30, 20141' copies

of calling sticks; a sample lesson; an e-mail from a kindergarten teacher asking for specific

assistance; an example of a contribution to the school newspaper called The Counselor'.s Corner;

proof of participation in some continuing education activities from 1997,2012 ætd 2013; the

Appellant's iounselor's license; and a form letter from the Appellant to he¡ mentee. According

to Mr. Lloyd, these items were all reviewed by the PAR Panel and found not to be sufficient to

show the Appellant's compliance with all of the Counselor Sønda¡ds. (Tr.225-229.) .

The Appellant asserted that Ms. Silverstein's and Ms. Chao's suggestions either should

not be performed by a school counselor or could not be performed by a school counselor due to

time constraints or the nature of the job of counseling, However, Ms. Silverstein testified the

counselor who replaced.the Appellant in the 2014-2015 school year did all of the things Ms.

Silverstein had asked the Appellant to do, proving that the suggestions were both within the
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sphere of responsibilities for a counselor and possible to do in the time parameters of the

position, (Tr.. I 07-108.)

The Appellant called Judith Amick, a school psychologist, to testifr on her behalf, Ms.

Amick sha¡ed an offrce with the Appetlant on the days she was at Fallsmead, Ms. Amick

testificd very favorably on behalf of the Appellant, noting how much the children loved her and

talking about an after school reading project the two had led together. She thought the Appellant

is a competent counselor. (Tr. 359-61.) She believed the Appellant was evaluated under the

Teacher Standards rather than Counselor Standards. (Tr, 388.) Ms. Amick had strong opinions

about why Ms. Silverstein wanted the Appellant to be dismissed, but she admitted during Gross-

examination that she did not know anything about what investigation was conducted in response

to the two parental complaints. She had not been trained in OAT I o¡ II as a consulting teacher,

Christina Tregoning, a Fallsmead ieacher, testified on behalf of the Appellant. The

Appellant offered classroóm lessons in Ms. Tregoning's class. Ms. Tregoning praised the

Appellant's counseling skills, rapport with the students, and willingness to collaborate with her.

Michele Kaplan is the mother of two students who were assisted by the Appellant at

Fallsmead seven and th¡ee years earlier; (Tr. 51 1.) She oflered high praise for the work the

Appellant did with her daughters dwing times they were having difñculties fitting in at school

and then adjusting to a marital separation.

The Appellant called Dr. Jennifcr Jones to testiff. Dr. Jones is a counselor at another

elementary school, She is familia¡ with the Counselor Standards and'had, at the Appellant's

request, reviewed Ms, Chao's Final Summative Repof, She had taken the OAT I couse and

thus, was familiar with the evaluation process used by Ms, Chao. She is very experienced, as a

teacher and as a coturselor. (Tr. 520-529.)
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Dr. Jones interpreted the Counselor Standards as "global" goals and not as technical as

the Teacher Standards, (Tr. 5a9.) She strenuously objected to the language Ms. Chao ussd in

her reporto testifying that Ms, Chao must have used the Teacher St¿ndards. For example, she

disagreed with Ms. Chao's opinion that counselors should use equitable practices such as calling

sticks. She went through Ms. Chao's report line by line and summed up by saying that Teacher

Standards were used and that "I also can tell very clearly and obviously this person [(that is, Ms.

Chao)l has very little understanding, knowledge, or experience with anything to do with

counselor standards, let alone counselors in general in a school setting." (Tr. 603.)

Despite Dr. Jones' many complaints about the CT's evaluations of the Appellant, Dr.

Jones testiñed to doing many of the things Ms. Silverstein asked of the Appellant. For example,

Ms. Silverstein wanted the Appellant to collaborate more with other teachers, something Dr.

Jones said she routinely does. (Tr. 639.) Dr. Jones said she is rarely late to or misses a class and

when that happens, for instance, due to a student emergency, she always lets teachers know. (Tr.

656.) She adjusts lesson plans according to age group. (Tr. 648,) She uses a variety of data to

plan her lessons and sees herself as part of the teaching team. (Tr. 636-643.)

Overall, Dr, Jones was very critical of the PAR Panel process, Ms. Chao's work as CT,

Ms. Silverstein's critique of the Appellant, and the Final Summative Report done by Ms. Chao.

The Appellant relied heavily on Dr, Jo4es' testimony to rebut the County Board's evidence, but

the evidence shows that Dr. Jones never perforrred an observation of the Appellant's

profes sional performance.
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Appellant's Arguments

The Appellant asked that I address the arguments raised by her counsel in his letter of

Jrure 30, 2014 toDr, Statham. (Apt, Ex. 8.) I have slightly rephrased those argurrents here for

clarity.

1.

defective.

The Appellant posited that the Teachþr Professional Growth system Handbook

(Handbook) (Jt. Ex. 19) required that Ms. Silverstein's evaluation in the spring of 2013 be

submitted on or before March'3I,2013. Instead, her evaluation was dated by Ms, Silverstein on

March 25,2013, signed by the Appellant on April 2,20t3 and ¡eceived by the Ofñce of Human

Resources and Development on April 3,20L3. She also argued that Ms. Chao's Fi¡al

Summative Report was due on April 30,20l4,but was not issued until May 6,2014, These

errors require the dismissal to be deemed improper, she argued,

This argument has no merit. There is no indication that the deadlines included in the

Handbook were designed to provide employees with a procedwal benefit. Rather, the dates are

in place to assist the PAR Panel in preparing the process for the following year. Additionally,

pursuant to United States ex rel. Accardi v. Shaughnessy,34T U.S, 260, 265 (1954), a

complainant must also show prejudice to have the allegedly erroneous agency action invalidated.

Pollockv. Patruent Institution Board of Review,374lll4;d.463 (2003). Here, the Appellant has

not shown that she suffered any prejudice by virlue of the incónsequential delay in the

documents being submitted.

2. Ms. Silverstein's below standard ratins in her April 5. 2013 evaluation was

unirlsfifrêd. unsupported and retaliatgry.
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At each level of the Appellant's joumey through'the termination precess, the Appellant

has alleged that Ms, Silverstçin retaliated against the Appellant for disciplinaiy incidents in

September 2012 and January 2013. I have ca¡efully reviewed all of the testimony and evidence

that was infoduced at the evidentiary hearing before the hearing examiner and I considered all of

the arguments made by the Appellant at the hea¡ing before.me. I found nothing in the record to

support the allegation that the dismissal was in retaliation for something the Appellant had done,

Rather, Ms. Silverstein's evaluation of April 5, 2013 was detailed and based'on numerous

observations, interactions, and conversations. She testified persuasively that she was not out to

get the Appellant, but truly wanted hei to improve and succeed. (Tr. 1 03- 1 05.)

Additionally, the Principal Intern, Ms. Bradley, conducted an independent evaluation in

which she noted both strengths and weaknesses in the Appellant's performance. Prior to being

accepted into the PAR progra¡n, an independent CT observed the Appellant and recommended

that she be accepted into the prograrrr. The following year, a second CT, Ms. Chao, exhaustively

observed a¡d communicated with tJre Appellant in an attempt to obtain a thorough, unbiased

review of the Appellant's work. She rated the Appellant's performance as below standards, yet

Ms. Silverstein initially recommended that the Appellant be kept on the PAR program a second

year because she had shown some improvement by the end of the PAR year; she later conceded

that a second PAR year would not result in improvement. The independent PAR Pancl

recommended dismissal, a recoûì.mendation that was adopted by Dr. Statham, Dr. Starr and the

County Board. This argument has no merit and is wholly unsupported by the evidence.

3.

The Appellant and Dr. Jones repeatedly asserted that Ms. Chao used the Teache¡

Standa¡ds rather than the Counselor Standards in evaluating the Appellant. I disagree. Ms. Chao
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occasionally emphasized terms and strategies that some might fnd more relevant to teachers

than to counselois, such as calling sticks and exit cards, although the Appellant and her main

witness, Dr, Jones, concedçd they used both in certain circumstances, ln'the packet of

information she presented to thç PAR Panel, the Appellant even included a copy of calling sticks

she used during a lesson. The use of the word "scaffolding" was criticized even though it simply

referred to building lessons on previously introduced information over time. Ms. Chao's

observations were specific to each standard being evaluated and aligned closely to what was

being requested of the Appellant by Ms. Silverstein and recemmended by the Supervising

Counselor, Ms. Hitchcock.

' 
MCPS regulation IJA-RA concerns School Cowrseling Programs and Services (Jt. Ex.

20). This regulation notes that a o'growing body of research suggests that social and emotional

Iearning delivered through a comprehensive, developmentally appropriate school counseling

program has a positive impact on student academic performanc e," (Id. , p. L ,) It provides that at

the elementary school level, counselors are to implement the "MCPS Comprehensive School

Counseling Progtam," which includes classrçom guidance lessons and school-wide support. It

requires counselors to implement "regularly scheduled class¡oom guidance lessons," "collect and

analyze school counseling pro$am data to monitor, evaluate, and continuously improve the

effectiveness of the school counseling program," and "collaborate with school staffto implement

a systematic plan," (Id.,p.6.) Ms, Chao evaluated the Appellant on all of these aspects of her

performance,

As noted by the County Board in its decision of May 26,2075,the Counselor Standards

have a significant instructional component. Instructional planning, orgaazation, and delivery are

important. Some teaching techniques might be applicable and helpfrrl to a counselor presenting a
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classroom lesson. The importance of planning and organizing lessons was evident in several

observations where the Appellant's students left the class confused about the instructions or the

materials or whçre some students were not involved in the lesson,

The evidenoe showed that the Appellant is successful at responsive or one-to-one

counseling, where some teaching techniques might not apply, Responsive counseling is only one

aspect of school counseling, however. ln the context of being an element¿ry school counselor,

the Appellant's rqle is far more diversc than being a private counselor, As reflected in the MCPS

Counselor Ståndards set forth above, in the school context, the Appellant is an educator as well

as a counselor; her teaching techrÍiques must reflect that she rurderstands that.

4.

The Appellant cited no authority for the proposition that each professional employee

being evaluated in the PAR program must be evaluated solely by a person in their own

profession. Ms, Chao was t¡ained in OAT I and II and had two years of experience prior to

being assigned as the Appellant's CT. She consulted with Ms. Hitchcock and Ms. Silverstein to

confirm that she was applying the Counselor Standards correctly, Her evaluations were

thorough, factual, well written and based on personal observations. The observations she

conducts as a CT do not require a counseling degree, For instance, the CT must determine

whether a school counselor:' utilizes a variety of information sources; consistently and

proactively promotes equity for all students through words and actions; demonstrates the ability

to use technology as a communication tool; uses needs assessment surveys and a variety of other

data souroes to gather information about shrdent needs; designs interventions based on data

analysis; and participates in school management activities. (Jt. Ex, 18,) The argument that Ms.

Chao is wrqualified to be the CT to a counselor has no merit.
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5.

A,ppelar,t]s pprfo{mpnce, as a coJnsglqr.

I found the Final Summative Report accurately reflected the evaluations conducted by

Ms. Chao throughout.the year and contained numerous examples to support her conclusion that

the Appellant was still performing below standard work by }y'ray 2014, Ms. Chao found the

Appellant deficient in five of the six areas. When read in conjunction with all of the other

reports filed by Ms, Chao, the evaluation is quite specific and complete. In addition, I have the

beneftt of Ms, Silverstein's and other witnesses' testimony, Ms. Bradley's report, and numerous

documents submitted by the Appellant. My recommendation is not based only on Ms. Chao's

Summative Report, but on the evidence as a whole. This argument is not persuasive.

Discussion

As set forth above,the Sammarco decision guides our review of the,Appellant's appeal.

First, I conclude the record amply demonstrates that the evaluation process was fai¡ and

impartial, There were two incidents during the20l2-2013 school year that led to disciplinary

action against the Appellant. Approximately two months later, her principal issued a review

concluding that her performance was below standards and she was referred to the"PAR program,

The proximþ in time of the PAR referral to the nvo disciplinary actions is not suffrcient to show

that the dismissal was retaliatory, as the Appellant argued. Ms. Silverstein testified that she had

no personal vendetta against the Appellant and her aotions corroborate that assertion, Ms,

Silverstein provided the Appellant with suggestions and advice during the2012-2013 school

year, yet the Appellant did not suffrciently improve her performance. Once the Appellant was

referred to the PAR program, Ms. Siiverstein was not the primary evaluator or observer, because

the CT took over that role. Ultimately, Ms. Silverstein wavered tegarding whether the Appellant
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should be given an opportunity to participate in a second PAR year because she acknowledged

that thç Appellant had shown some improvement toward the end of the 2Q13-20t4 school year.

This is not the response of a person who is bent on having the Appellant terrninatçd for personal

reasons.

Additionally, I do not conclude that the PAR process was unfair or impartial. Ms. Chao

was property tained as a CT and was supervised throughout the2013-2014 school year. Her

reports are full of factual observations and suggestions. She consulted with the Supervisor

Counselor, Ms. Hitchcock, who, acoording to the e-mails submitted by the Appellant, had praise

fqr the Appellant's work. Ms. Chao used the correct Counselor Standa¡ds to evaluatè the

Appellant. In addition, Ms. Bradley, the Principal Intern, evaluated the Appellant in October

2013, while she was acting as Principal, and again in January 2014. (Jt. Ex. l6; Super. Ex. 6.)

This provided yet another impartial observation of the Appellant's work during the school year.

Her comments mirrored many of the CT's observations, Once Ms. Chao's Final Summative

Report was complete, it was reviewed by the PAR Panel, which permitted the Appellant to

present her case along with supporting documentation. The Panel, having no personal

knowledge of the Appellant, independently determined that the Appellant was performing below

standards and should be dismissed.

" The second criterion is that the Appellant had serious teaching deficiencies. Here, the

Appellant understandably points to her long history as a school counselor, her many positive

references she prèsented to the PAR Panel, and her numerous positive evaluations under past

principals. The Appellant clearly has stengths'as a cor¡nselor and, as I have noted previously,

the County Board has acknowledged those strengths. Nevertheless, when the Counselor

Staidards were upgraded in 2003 and MCPS passed specific regulations to implement those
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Standards a few years later, the job of school cqunselor was altered from the job the Appellant

had previously known and done well. Lesson plans are required. Schedules must be posted,

accessible, and accwate. Data must be gathered, reviewed, and used to prepare fi¡ture lesson

plar-rs. School-wide curriculum is developed in conjunction with the other teachers. Counselors

attend meetings ând are expected to be a full participant in those meetings. Standardized

teaching methods are used to impart cowrseling lessons to large classes. The Appellant was on

notice that these standards were in place and rruas regularly directed by Ms. Silverstein to

implement thçm in her werk. Although the Appellant made some improvements, such as posting

a schedule by May 2014, she did not attain the level of improvement one might expect in a

person with her knowledge and experience.

Numerous professionals have reviewed the Appellant's performance and determined it to

be seriously deficient, I also conciude that the evidence supports that determination, despite the

Appellant's longevity with MCPS and her counseling strengths.

Finally, under Sammarco,the County Boa¡d must show that the Appellant was provided

adequate assistance to remedy the identified deficiencies, Beginning with the2012-2013 school

year, Ms. Silverstein observed and'instructed the Appellant in an effort to improve her

performance and bring it up to standards. During the2013-2014 school year, Ms. Chao provided

regular supervision and coaching. Ms. Bradley aiso provided the Appellant with helpful

feedback and specific ideas for improvement. All of these evaluators spent a great deal of time

talking with the Appellant about the perfonnance areas needing improvement; they then

provided the Appellant with specific ideas for improvement. The Appellant received supervision

from Ms. Hitchcock, as well. The evidcnce demonstates that the Appellant was provided ample

assistance to remedy the identified deficiencies before she was dismissed.
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The County Board is permitted to set high performance standards for its employees and

recommend dismissal of those employees not able to meet all of those standards. As the Søte

Board noted tnCrump v. Board of Education of Montgomery Counfil, MSBE Op. No.:10-29,

page 14 Q0l4), "MCPS seeks to provide a high quality education for every child by employing

teachers who can accomplisþ the duties and responsibilities of their.jobs at a high levçl of

perforrnance" and the "stated purpose of the PAR program is for 'maintaining system wide

quahty conhol and ensuring that all MCPS teachers responsible for teaching students meet

MCPS standa¡ds of perfiormance."' The Corxrty Board properly accepted the Appellant into the

PAR program and tluough it, provided her with significant assistance in an attempt to ensure she

would meet the standards of performance, Despite this assistance, her performance by the end of

the 2013-2014 school year was below standa¡ds.

Longevity alone does not protect a teacher from being found not to be meeting,standards.

Again, in Crurnp, the State Boa¡d affirmed the termination of a tcacher who had taught in MCPS

for for¡rteen years'without receiving a below standard rating. In Kranz v. Montgomery County

Board of Education, MSBE Op. No.: 04-25 (2004),the State Board affrrmed the termination of a

tpacher who had been teaching for approximately twenty-five years,

Having reviewed the evidence submitted and the arguments made by both sides, I must

conclude that the County Board has produced evidence to support its dismissal of the Appellant

for incompçtency.

CONCLUSION OF LA\ry

Based on the foregoing Findings of Fact and Discussion, I conclude as a matter of law

that the County Board has met its burden of pioof that the Appellant's dismissal for

incompetence was proper, Md. Code Ann., Educ. 56-202 (Supp. 2015).
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PROPOSED ORDER

I PROPOSE that the decision of the Montgomery Corrrty Boa¡d of Education to

terminate the Appellant for incompetence be UPHELD'

tlt-rL
December 7.2015
Date Decision Mailed Joy L

Law Judge

JLP/da
# ts9657

NOTICE OF RIGHT TO FILE EXCEPTIONS

Any party adversely affected by this Proposed Decision has the right to file written
exceptions within 15 days of receip of the decision; parties may frle written responses to the

exceptions within 15 days of receipt of the exceptions. Both the exceptions and the responses

shall be filed with the Maryland State Department of Educatioî, olo Sheila'Cox, MSryland State

Board of Education,2}} West Baltimore Street, Baltimore, Maryland 2120I-2595, with a copy

to the other party or parties. COMAR 134.01.05.07F. The Offioe of Ad:ninistative Hearings is

not a party to any review proces5.

Copies Mailed To:

Dorura Wasser
13824 Appaloosa Cotrt
Gaithersburg, MD 20878

Judith S. Bresler, Esq,
Carnej', Kelehan, Bresler, Bennett & Scherr, LLP
10715 Charter Dr.
Suite 200
Columbia, ND 21044

Michelle Phillips, Administrative Offi csr
Offrce of the Attorney General
Maryland State Department of Education
200 Saint Paul PI. 19h FI.

Baltimore, l\[D 21202
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