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OPINION

In this appeal Roger Dunn, a tenured social studies teacher, conteststhe local board's
decision to terminate him based on incompetence. On May 5 and 6, 1997, a hearing was
conducted before the State Office of Administrative Hearings. On August 25, 1997, the
administrative law judge issued a proposed decision upholding the decision of the Board of
Education of Baltimore County. A copy of that proposed decision is attached as Exhibit 1.

On January 28, 1998, the State Board issued an opinion remanding the case to the
administrative law judge for the taking of additional testimony on whether or not Appellant
was targeted for dismissal. Based on the remand decision, an additional nine days of hearing
were conducted before the State Office of Administrative Hearings. On June 3, 1999, the
administrative law judge issued a supplemental proposed decision upholding the termination
decision made by the Board of Education of Baltimore County. A copy of that supplemental
proposed decision is attached as Exhibit 2. Appellant did not file any exceptions to the
supplemental proposed decison. Final ord argument by both parties before the State Board
occurred on June 29, 1999.

Based upon our review of the entire record in this matter and after considering the
arguments of counsel, we adopt the Findings of Fact and Conclusions of Law of the
administrative law judge as set forth in Exhibits 1 and 2. We therefore affirm the termination
decision made by the Board of Education of Baltimore County.
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Based upon our review of the record and after considering the arguments of counsel, we
do not find that the locd board has met its burden of proof to sustain Appdlant’ stermination

based on incompetency.
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EXHIBIT I

ROGER DUNN * BEFORE WAYNE A. BROOKS,
APPELLANT * AN ADMINISTRATIVE LAW JUDGE
V. * OF THE MARYLAND OFFICE

BOARD OF EDUCATION * OF ADMINISTRATIVE HEARINGS

OF BALTIMORE COUNTY * CASE NO. 98-M SDE-BE-01-037

* * * * * * * * * * * * *

SUPPLEMENTAL PROPOSED DECISION

STATEMENT OF THE CASE
ISSUE
SUMMARY OF THE EVIDENCE
FINDINGS OF FACT
DISCUSSION
CONCLUSIONS OF LAW
PROPOSED ORDER

STATEMENT OF THE CASE

This case is before the Office of Adminigtrative Hearings (‘OAH”) as aresult of an Interim
Opinion by the Maryland State Board of Education issued on January 28, 1998, remanding the case
for further evidence on the issue of whether the Appellant was targeted for dismissa:

Because we find the issue as to whether Appéelant was targeted for
dismissal pivota to our decision in this appeal, we believe additional
evidence is necessary to clarify this matter. For these reasons, we are
remanding this case to the administrative law judge for the taking of
additional testimony through the use of subpoena power as
appropriate on whether or not Appellant was targeted for dismissal.
After receiving the additional evidence, if any, the administrative law
judgeis requested to make any appropriate revisions to the proposed
decision and resubmit the proposed decison to the State Board in
accordance with the procedures set out at COMAR 13A.01.01.03P.



The supplemental proceeding began on May 7, 1998, a the OAH. The Appellant wasagain
represented by Howard J. Needle, Esqg., and the Appellee, the Board of Education for Baltimore
County, was again represented by Leslie R. Stelman, Esqg., Timothy Dixon, Esqg., and J Robert
Haines, Asst. County Attorney for Baltimore County.

By way of background, the Appellant received notification on or about April 26, 1995, from
the Baltimore County Public School System’s Superintendent, Dr. Stuart Berger, recommending a
terminaion of his employment as a Socia Studies Teacher at Perry Hal High School. Appellant
appealed the recommendationto the Board of Educationof Baltimore County (the"Board"). Edward
J. Novak, Esq., a Hearing Examiner of the Board ("Hearing Examiner™) conducted hearings on
September 7, October 17, October 25, November 2, November 20, November 28, December 18, and
December 21, 1995, pursuant to Md. Code Ann., Educ. 8 6-203. The Hearing Examiner
recommended termination of the Appellant based on a finding of incompetency. The Appellant
appealed the Hearing Examiner’ srecommendation to the Board. After hearing arguments from both
parties on June 18, 1996, and reviewing the record compiled by the Hearing Examiner, the Board
affirmed the Appellant’ stermination. Pursuant to Md. Code Ann., Educ. § 6-202(4), the Appellant
appealed the Board's order to the Maryland State Board of Education and the matter was scheduled
before the Office of Administrative Hearings. A hearing was conducted pursuant to the Code of
Maryland Regulations ("COMAR") 13A.01.01.03P(1), on May 5 and 6, 1997, before Wayne A.
Brooks, Administrative Law Judge ("ALJ"), a the OAH. After a review of the evidence, the ALJ
found and concluded that the Appellant should be terminated for incompetency, and issued a
proposed decision on August 25, 1997. The Appellant filed written objections to the proposed

decision, and thisremand followed. This supplementa proceeding confined itself to a consderation



of whether the Appédllant was targeted for dismissal for an unlawful, arbitrary or capricious reason.
Procedure in this case is governed by the contested case provisions of the Administrative
Procedure Act, Md. Code Ann., State Gov't 88 10-201 through 10-226 (1995 & Supp. 1998) and
the Rules of Procedure of the Office of Administrative Hearings COMAR 28.02.01.
ISSUE
The issue on appeal iswhether the Appellant has proven by a preponderance of the evidence
that he was targeted for dismissal for an unlawful, arbitrary, or capricious reason.*

SUMMARY OF THE EVIDENCE

A. Exhibits’
The following exhibits were admitted into evidence on behdf of the Appellant:

App. Ex. 1

Copy of Assistant Principal Positionsfor June 17 Board Meeting;

App. Ex. 2 - Letter to Appellant from Morton Greenberg, dated November 24, 1992;
App. Ex. 3 - Handwritten letter from Appellant to Phil Rivera, dated November 25, 1992;
App. Ex. 4 - Notes on Meeting with Roger Dunn, dated January 5, 1995;

App. EX. 5 - Memo to Greenberg from Rivera, re: Dunn, dated October 9, 1992,

App. Ex. 6 - Letter from Needle to Stellman, dated May 22, 1998;

App. Ex. 7 - Perry Hall H.S. Climate Survey Results 1995-96;

'Since there was some dispute asto the Maryland State Board of Education’s Interim
Opinion on the stated issue and burden of proof for his remanded hearing, the parties were
required to submit briefs on those issues. After areview of counsel’s briefs and arguments, |
determined the issue as sated. The Appellant agreed that he should have the burden of proof in
this matter.

%l have incorporated and adopted by reference al documents submitted before the Hearing
Officer and admitted before me at the prior hearing of this matter.
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App. Ex. 14 -

App. Ex. 15-

. 8a-

8b -

.10 -

11 -

.12 -

13-

App. Ex 16 -

App. Ex. 17 -
App. Ex. 18 -
App. Ex. 19 -

App. Ex. 20 -

Field Trip Ingructions revised 11/16/72,

Field Trip Ingructions, revised 4/25/95;

copy of Bdtimore County Public Schools Task Force Final Investigative Report;
TABCO Bulletin, dated February 6, 1995;

TABCO Bulletin, dated March 8, 1995;

TABCO Bulletin, dated June 12, 1995;

TABCO Bulletin, dated January 2, 1996;

Memo from Margaret-Ann Howie to Area Assistant Superintendents, re:
Non-Tenured Teachers, dated November 15, 1993;

Memo from J. Robert Hainesto Area Superintendents, re: Dismissal of Incompetent
Tenured Teachers, dated January 31, 1995;

Appraisal Process Cdendar;

Appraisal Process Calendar, for 93-94 and 94-95 school years,
Roster of Marginad Rated Tenured Teachers, 1993-94 School Y ear;
Appraisa Process Logs; and

Appraisal Process Logs

The following exhibits were admitted into evidence on behdf of the Appellee:

Ape Ex. 1

Ape. Ex. 2
Ape. Ex. 3

Ape. Ex. 4

Letter from Thomas Hensley, N.E. Area Superintendent to Haines, dated May 6,
1998;

[see attached order]
L etter from Stellman to David Grover, Esq., dated May 4, 1998;

Memo to Roger Dunn from Chris Bush, re: Adult Ed Deposit, dated March 6, 1992;



Ape. EX.5 -
Ape. Ex. 6 -
Ape. EX. 7 -
Ape. Ex. 8 -
Ape. Ex.9 -
Ape. Ex. 10 -
Ape. Ex. 11 -

Ape. Ex. 12 -

Ape. Ex. 13 -
Ape. Ex. 14 -

Ape. Ex. 15 -

Ape. Ex. 16 -

Ape. Ex. 17 -

Ape. Ex. 18 -

Ape. Ex. 19-

Ape. Ex.20A-
Ape. Ex.20B-
Ape. Ex. 21 -

Ape.Ex.22-

Instructiona Administrative and Supervisory Evaluation;

Handwritten letter from Appellant to Bob [Tung];

Letter from Haines to Needle, dated May 27, 1998;

copy of Charge of Discrimination by Appellant, dated March 22, 1996;
copy of blank Grievance Report Form;

Evaluation of Teacher Process, dated June 10, 1992;

Memo to Greenberg from Appelant, re: 1991-92 Evauation;

L etter from Robert Chapman, Acting Associate Superintendent to Appellant, dated
July 20, 1992;

Memo to Chapman from Appellant, re: Evaluation, dated July 10, 1992;
Letter from Marchioneto Appellant, dated October 9, 1992;

L etter from Stephen Jones, Area Superintendent to Appellant, dated September 16,
1993;

Letter from Howie to Appellant, dated August 31, 1994;

Memo to Appellant from Rivera, re: Field Trip Procedures, dated November 18,
1992;

Field Trip form submitted by Appellant;

Memo to Appédllant fromthe Appraisa Team, re: evaduation on 3/5/93, dated March
12, 1993;

Letter from Greenberg to Appellant, dated August 18, 1992;
Letter from Beverly and Donald German to Greenberg, dated July 6, 1992;
Typed Notes from Department Head Meeting, 4/19/93;

Memo to Appellant from Greenberg, re: observation conference, dated November 25,
1992;



Ape. EX.

Ape. EX.

Ape. EX.
Ape. EX.
Ape. EX.
Ape. EX.
Ape. EX.

Ape. EX.

Ape. EX.
Ape. Ex.
Ape. Ex.

Ape. Ex.

23 -

24 -

25-

26 -

27 -

28 -

29 -

30 -

31-

32 -

33-

34-

Ape. Ex. 35-

Ape. EX.
Ape. EX.
Ape. EX.
Ape. EX.

Ape. EX.

Ape. EX.

Ape. Ex.

36 -

37 -

38 -

39 -

40 -

41 -

42 -

Memo to Appellant from Rivera, re: conference 12/23/92, dated January 5, 1993;

Memo to Appellant from Rivera re Bowie YMCA Fidd Trip 2/20/93, dated
February 19, 1993;

copy of Application for Use of School Facilities;

Handwritten letter from Appellant to Rivera;

Attorney Availability Calendar (not admitted, only for discussion purposes);
Memo to Staff from Greenberg, re: Climate Survey, dated May 13, 1994;
Evauation of Principal Greenberg 1993-94 School Y ear;

Memo to Physical Education Teachers, Social Studies Teachersfrom Rivera, re:
monitor parking lot between classes, dated May 4, 1993;

Appellant’ s schedule/duty assignments,

Appellant’ s schedule/duty assignments,

Handwritten letter from Appellant to Sue [Hanson];

Handwritten note from Appellant to Sue [Hanson];

Memo to Appellant from Greenberg, re: observation request, dated October 4, 1994,
Letter from Straley to Dr. Berger, dated July 28, 1994;

Letter from Straley to Dr. Berger, dated May 27, 1994,

blank copy of transportation permission slip;

Field Trip Ingructions, original approved 11/16/72;

Memo to Appellant from Greenberg, re: Observation, June 7, 1994, dated June 3,
1994;

Memo to Appellant from Hanson, re: observation, dated February 1, 1995; and

Letter from Haines to Needle, dated June 22, 1998.



B. Testimony

The following witnesses presented testimony on behalf of the Appellant:

Rdph Straey, retired Maryland State Teachers Association
William Jachim, Chemigry Teacher, PHHS

Eugene Edwards, retired Social Studies Teacher, Balt. Co. Schools
Gary Trout, retired Social Studies Teacher, Balt. Co. Schools
James Selway, Teacher, Balt. Co. Schools

George Wright, Social Studies Teacher, Balt. Co. Schools
EleanoraHadl, former Teacher, Balt. Co. Schools

Robert Tune, Balt. Co. Schools Adult Education

Peter Sugatt, retired Social Studies Teacher, Balt. Co. Schools
Appellant

HoOooNoooh~wdE

©

The following witnesses presented testimony on behalf of the Board:

Dr. Steven Jones, Assoc. Superintendent, Balt. Co. Schools
Chrigtie Brawn, Secretary, Bdt. Co. Schools

Marilyn Herd, retired, Secretary, Bdt. Co. Schools

Richard Cantwell, retired former Vice Principal, PHHS

Bruce Seward, Guidance Chair, PHHS

Vivian Davis Social Studies Teacher, PHHS

Phil Rivera, Assistant Principal, PHHS

Sue Hanson, Social Studies Department Chair, PHHS

Mort Greenberg, retired, Principal, PHHS

0.  Rex Sheppard, Supervisor of Social Studies, Balt. Co. Schools

RoOoo~NoOrWNE

FINDINGS OF FACT

After careful consderation of the record and the additional testimony presented, | ind, by a

preponderance of the evidence, the following facts:

1 | incorporate and adopt by reference the Stipulated Facts 1 through 6 of the Proposed
Decision issued on Augus 25, 1997.

2. | incorporate and adopt by reference from Findings of Facts 7 through 17 of the Proposed
Decision issued on Augus 25, 1997.

Stipulated Facts II:



Witnesses:*
3. The parties agreed that Dr. Stephen C. Jones would have testified to the following:

As Area Superintendent, he was former principal Greenberg’'s
supervisor, and that hewould never participateinaschemeto “target”
anyone in any of the schools he supervised, including Perry Hall High
School. Infact, if Mr. Greenberg or any other principal presented him
with aplan to “target” a particular teacher, he would take issue with
such aplan and would swiftly overruleit. Finaly, that Mr. Greenberg
was most upset about having to recommend Mr. Dunn’ stermination,
and that he “agonized” about it over time. In short, he was not a
“rubber stamp” for decisions made by principals such as Mr.
Greenberg regarding teacher dismissds.

4, The parties agreed that Beverly German would have testified to the following:

As aformer supervisor who worked with Mr. Greenberg when the
latter was a principal a Randallsown High School, she never
observed his demeanor to be one of vindictiveness, nor did she sense
that Mr. Greenberg would have kept a“hit list” of those he sought to
“target” for harsher treatment. In short, that this was simply not Mr.
Greenberg’s style, personality, or management philosophy.

5. The parties agreed that Harold Hatton would have testified to the following:

As former supervisor for secondary schools for the Northeast Area,
he worked extremely closely with Mr. Greenberg, as well as other
principalswho had at-risk teachers. Mr. Dunn was not “targeted,” and
to the contrary, some 2 to 3 years went into the gppraisd team’'s
unsuccessful effortsto improve Mr. Dunn’ sperformance. Prior to his
assignment inthe Northeast Area, he wasafellow principal with Mr.
Greenberginthe Northwest Area, where he never observed or sensed
that Mr. Greenberg was either vindictive or inclined to “target”
teachers. After the appraisa team had already observed Mr. Dunn
over aperiod of timeat Perry Hall High School, he, who was outside

*Pursuant to a teleconference with the parties on April 5, 1999, certain language within the
origindly submitted stipulations for the witnesses (now noted in findings of fact #3-10), were
changed by agreement. In other aress, the parties allowed the ALJto change some of the
language were there were disagreements. An attempt was made 0 that the changes did not effect
the subgtance of the satements, the tense of certain verbs were changed (i.e. “will” to “would”),
and the format of the stipulation.



of thenormal appraisa team and school administration for Perry Hall
High School, was called in for his own observation and evaluation on
a number of occasons. Seeing largely unsatisfactory lessons, he
concurred with the appraisal team’s recommendation that Mr. Dunn
be terminated. At no time was he aware of any meetings prior to any
observations where the results of those observations were
pre-determined. He would never be part of such a scheme, which if
discovered, would have caused himto shut down the entire process.
He wished fervently for Mr. Dunn to succeed. Dr. Jones and hewere
superiors of Mr. Greenberg's, and would not have tolerated any
attempt to “target” Mr. Dunn. Mr. Greenberg agonized over Mr.
Dunn’stermination. Even in private, Mr. Greenberg never expressed
a desire to “get” Mr. Dunn or any other specific teacher. Had he
sensed a personal animosity between the two, he would have warned
Mr. Greenberg to back off Mr. Dunn’s case. After on particularly
poor observation, he observed that Mr. Greenberg was visibly upset
over Mr. Dunn’s failure to show sufficient progress.

6. The parties agreed that Jane Barranger would have testified to the following:

She wasunaware of any evidence of a“hit list,” and wasnot urged to
“target” Mr. Dunn by anyone, including Mr. Greenberg, whom she
observedto bewilling tolistento highly outspokenteachers, including
teachers in her department, without taking retaliatory seps against

anyone.

7. The parties agreed that Sandra Thomas would have testified to the following:

As assistant principd, she worked closely with Principal Greenberg
during Mr. Dunn’s final 3 years at Perry Hall High School. Mr.
Greenberg had no “hit ligt,” did not “target” Mr. Dunnor anyone else
for termination or adverse treatment, and worked hard at insuring
fairnessin histreatment of all teachers, including Mr. Dunn. Thus, she
cantestify with certainty that Mr. Greenberg never harbored agrudge.
At staff meetings with his adminigrators, Mr. Greenberg regularly
shared developments in the ongoing effort to improve Mr. Dunn’s
performance. She recdled hearing Mr. Greenberg agonize about the
fact that Mr. Dunn had afamily, including sonswho attend Perry Hall,
and for that reason he was frequently heard expressing his wish that
Mr. Dunn could “pull [asuccessful lesson] out." Sherecalled that the
closer time got to the point of Mr. Dunn’s termination, the more
agonized Mr. Greenberg became at that likely outcome. Mr.
Greenberg was far from “cavalier” about the decision to agree with



8.

0.

10.

the appraisd team members who recommended termination of Mr.
Dunn to his Area Superintendent. With full retirement on the horizon
for Mr. Greenberg, she thought he had no reason to succumb to any
pressure from any source in centrad administration regarding the
treatment of any particular teacher, including Mr. Dunn, athough
there was no such pressure in that regard. Mr. Dunn at no time
expressed a concern to her that he was being “targeted” or otherwise
treated unfairly.

The parties agreed that Frances Dick would have testified to the following:

She has been the chair of the Perry Hall High School business
department for the past 5 years, but has worked with Mr. Greenberg
for some 30 years, going back to the days in which Mr. Greenberg
was an assistant principd at Patapsco High School. She would deny
any knowledge of “targeting” of teachers by Mr. Greenberg or any
other administrator a Perry High Hal School. Mr. Greenberg sstyle
was to try to encourage teachers to succeed, not to fire them, as
reflected in a situation involving a poor performing teacher on Ms.
Dick’'s busness educaion faculty (John Kramer). In one
post-observation conference, she recalled Mr. Greenberg telling his
teacher, “I’ve seen you teach better: 1 know you can succeed,” or
words to that effect. This attitude typified Mr. Greenberg's’ view of
supervison.

The parties agreed that Diane Herpel would have testified to the following:

She was another secretary in the school’s front office during the relevant
period. She knew of no “hit ligt,” nor heard of such a thing while at Perry
High Hall School. Mr. Dunn, onthe other hand, made occasional comments
to her to the effect that hewas “not on Mort [ Greenberg’ § favorite list,” or
that hewas “not onthegood side of Mort.” She hasno information astowhy
Mr. Dunn would have felt that way.

The parties agreed that Barbara Rees would have testified to the following:

As chair of the mediadepartment at Perry High Hal School, she would deny
that Mr. Greenberg had a*“hit lis,” was not vindictive towards anyone onthe
faculty, and frequently disagreed with her over personnel and other issues, but
never took such disagreements out on her in the form of retaliation. As a
member of the Randallgown High School Faculty Council, she signed a
grievance some 10 years ago againg the administration at the school,
including Principal Greenberg, over the school’s heating and cooling

10



environment. She was not aware of any retdiation having occurred to either
her (she was, in fact, invited by Mr. Greenberg to come to Perry Hall when
he became principal there) or any other signatory of thegrievance. Tothebest
of her knowledge, another Grievancesignatory, Dr. Saunders, was even made
assistant principal, which wasapromotionendorsed by Mr. Greenberg. When
she felt intimidated by her department chair, Mr. Greenberg stood up to the
chair and eventualy she received an “outstanding” evauation.

Other Stipulated Facts:

11. The issue of the Appellant’ s removal asthe night school principal at PHHS was not an issue

effecting his termination as ateacher.*
12.  There was not a written “hit list.”
Additional Facts I1:

13.  The Appellant was offered the following assistance by the PHHS administration:

a meetings with his department chair and assistant vice-principal;
b. opportunity to observe social sudies teachers at different schools;
C. opportunity to observe his department chair model a class;

d. suggested that he take a social studies method course at alocal college;

e. Mr. Greenberg made certain that Ms. Hanson was familiar with relevant
portions of the Appraisad of Teachers Manual and that she maintained an
appraisd log on the Appellant;

f. Mr. Greenberg periodicaly met with Ms. Hanson to review the Appellant’s
progress, and make further suggestions for assstance; and

g. Offered make-up observations and an opportunity to receive a satisfactory

*Asaresult of this stipulation the parties aso stipulated that the testimony of Robert Tune
should be disregarded, as well as Appellee’s exhibits 4, 5, and 6, and Appellant’ s exhibit 2 (see, tr.
422:1 - 6).
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14.

15.

16.

17.

18.

evaluation if he achieved two satisfactory observationsin arow.
Of the sixteen observati ons conducted, approximately sevenwere done during the 1992-1993
school year. At least one-half of the seven observations were requested by the Appellant.
The Appellant never complained during the 1992-1993 school year that the number of
observations was excessive.
The number of administrators on the observation team for the Appdlant varied from
anywhere between three to four people. The team generally consisted of Mr. Greenberg, as
Principal, a vice-principal, and the Department Chair. At times, Dr. Steven Jones, the
Northeast Area Superintendent, Harold Hatton, the Supervisor for Secondary Schoolsinthe
Northeast Area, and/or Rex Sheppard, the Social Studies Supervisor would aso join the
observation team.
Over the course of the three years of observations, the observation team sometimes, but not
often would meet in the principd’ s office prior to an observation of the Appellant. At those
times, the general purpose for the pre-meeting wassimply to gather together before going to
the observation, but some members of the team would review the team’s previous notes on
the observations. There were no conclusions made as to the outcome of the observations
prior to the observation. After the observations, the team generaly would again meet inthe
principal’ s office to draft the observation report.
The Appellant had requested the presence of a TABCO representative (Ralph Straley) at
some of hisobservations, but Mr. Greenberg denied the request, asMr. Straley wasnot apart
of the formd observationteam. Mr. Straley, however, wasgranted permisson to observethe

Appellant’ s class at any other time.

12



19.

20.

21.

22.

23.

24,

The Appellant had two unannounced observations by Rex Sheppard, Supervisor of Social
Studies for Baltimore County, to which they had previously agreed. He, however, did not
work out an agreement with Susan Hanson, the Chairman of Socid Studies at PHHS, so she
did not conduct unannounced observations.

Ms. Hanson attempted to meet with the Appellant on a weekly basis to assig him with the
planning and implementation of hislesson plans. On many occasionsthe A ppellant was either
late for the meetings, not prepared for the meetings, or did not attend the meetings. Ms.
Hanson scheduled some of the meetings during the Appellant’ s scheduled planning period
because of the problems previously noted, and because the Appellant would not commit to
atime. During thetimesthat they did meet, Ms. Hanson worked as purposed on assisting the
Appellant with suggestions for the planning and implementation of his lesson plans.

During the course of the meetings with Ms. Hanson, the Appellant produced portions of
approximately six lesson plansthat he had been working on, only one during that time was
complete. The last of the plans, and the only completed one, showed improvement.

At times, Ms. Hanson approved portions of the lesson plans discussed with the Appellant,
including the critical thinking questions formulated. During the observation, however, the
Appellant had problems with the implementation of the lesson plan.

Ms. Hanson denied the Appellant’ s request to observe other members of the social studies
department at PHHS because it would be uncomfortablefor everyone concerned, but she did
recommend that he observe teachers at other schools. She also offered to model alesson for
him, but he never pursued the offer.

Ms. Hanson maintained an gppraisd log on the Appellant. The main purpose of the log was

13



25.

26.

27.

to reflect the contacts that she had with the Appellant regarding the appraisa process, and
efforts made to assist him. Thelog did not serveto address every positive or negative thing
that the Appellant did as a teacher, although one or the other may have been reflected in the
log.

The Appellant would not seek assistance from his Assgtant Principal, Phil Rivera, who had
experience as asocial sudies teacher, because he had a strained rationship with him.

Mr. Rivera, however, did not treat the Appellant any different than other teachers. Mr. Rivera
also did not assign the Appellant to any more extra assignments than any other teacher.
Although the A ppellant may have been assgned simultaneous duties, monitoring the cafeteria
and then the auditorium, Mr. Rivera did not make the latter assgnment.

Mr. Greenberg did not retdiate againg the Appellant for filing a grievance agang himin

1992, nor did hethreaten to retaliate against the Appellant for anything else.

DISCUSSION

| have adso adopted and incorporated by reference the Discussion at pages 7 through 14 of

the Proposed Decision issued on Augus 25, 1997.

As noted previously, the prior hearings resulted in the conclusion that the Appellant should

be terminated from his position as a high school social studies teacher on the bass of incompetency.

Each one of the prior hearings required thetrier of fact to look carefully at the volumes of evidence

presented by the partiesin this matter, and to make certain credibility judgments as to that evidence.

At least from the sandpoint of the hearings a the State level, the Appellant had ample opportunity

to call and summons relevant witnesses, to fully explore their testimonies before the ALJ, and to

14



present evidence that he was targeted for dismissal for some grounds other than that permitted by
law. In that regard, the Appellant presented approximately twelve witnesses in the present maiter,
pecifically on theissue of targeting by the PHHS administration. He had previously failed to present
any witnesses on that issue at the prior hearings in May 1997.

Despite his efforts in the instant hearing, however, none of the Appdlant’s witnesses
presented sufficient evidenceto prove that he was targeted for any other reason than hisability to be
an effective and competent teacher.

The term “target” is defined as “an object of attack, criticism.” Webger's New World
Dictionary, 1990. The Appellant believed that in review of certain factorsinthiscase, hewas, infact,
targeted by the administration at PHHS for termination, and that he was treated differently than any
of the other teachersinhis school. He alleged approximately thirty factors, (many of which have been
addressed in the prior hearingsand not again fully addressed herein), that if taken together arguably
would prove hisalegationsof targeting. Thelig included, in part, thefollowing things: numerousand
biased observations; that he angered Mr. Greenberg by filing a grievance againg him; his assignment
of simultaneous dutiesfor lunchroom monitoring and back of theauditoriummonitoring; that he was
harassed by Mr. Rivera; that his request for specific individuals to sit in on his observations were
denied; that helost precious planning time because of hisrequired meetingswith hissupervisors, and
that he was not provided any rea support by the administration.

Itisplausiblethat thefactorstakentogether, if believed, would leave onetorationally suspect
that he was being targeted. But after close scrutiny of his alegations, the Appellant has failed to
establish the credibility of any of those factors, or to establish that, if true, any of the factorswerea

bass for hisdismissal. | am, therefore, not convinced that he was targeted for unlawful, arbitrary or
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capricious grounds.

Because of the number of factorsraised by the Appellart, it is difficult to address each and
every dight that he believed contributed to his being targeted because | could find no substance or
credibility to any of his complaints. It is not to say that | found the Appellant to be a ddiberate liar.
After having the opportunity to observe the Appellant on at least two occasions, (certainly much
more extensvely during the remand case), | have actuadly found him to be an earnest, hard working
person. But, | have dso found that his ream of redity and view of eventsis greatly askew. Asa
result, he has found and created incidents from his last years at PHHS, and made them appear as
though those coincidental events were part of a grand scheme to target him for termination. It has
also been very evident from his testimony tha he was not willing to accept any responsbility for his
failures as ateacher. Instead he has taken arather paranoid viewpoint in believing that anyone who
did not support his position was a co-conspirator in his targeting, and not helpful to his cause.
Furthermore, he tended to make broad and general allegations about perceived slights, and despite
an opportunity to support the alegations he either conceded the dlegationswere not correct or his
position changed asto the charges. All of those factorstended to greatly weaken his credibility, and
lead me to conclude that his complaints had no merit.

Complaints

A. Animug/Hostility Complaints

A major part of the Appelant’s complaint, in essence, was that everyone in a postion of
power over him was part of the conspiracy to target him, and that some of them had real animus
towards him. To find the geness of some of the dleged ill fedings, the Appellant went so far asto

accuse Mr. Riveraof holding a grudge against him for ten to fifteen years. At that time, Mr. Rivera
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wasthe Appellant’ s supervisor at ajunior highschool, and he and the Appdlant differed about minor
disagreements of procedures. Whatever other problems Mr. Rivera may have had, | did not find that
he harbored a grudge during that long period of time, especially over something so minor, and | did
not find that he had any sort of vendetta against the Appellant. It was apparent fromthe Appellant’s
testimony that he did not respect Mr. Rivera’'s opinions, and that there was a problem in the
relationship. But again, the problem seemed to be more afigment of the Appdlant’ simagination. The
Appellant admittedly was an outspoken critic of people and things that he didn’t think made sense,
Mr. Riverawasoneof them. His critiques of and problems with Mr. Rivera, however, did not cause
retaliation, hisinability to heed advise, to listento comments, andto follow procedures are the things
that got him in trouble with Mr. Rivera. For example, the Appellant complained that Mr. Rivera
denied himfidd tripsfor not completing documentation correctly, whileother teacherswere allowed
to do so with the same lateness and incompleteness problems. The fact of the matter was that he had
beentold several times about the proper procedures, and at the last minute attempted to accomplish
tripswithout going through those procedures. Agan he refused to accept responsibility for hisrole.
He dso believed that Mr. Rivera assigned him more duties than any other teacher was assigned. Mr.
Riveradid givethe Appellant cafeteria duty, which not all teachers received, but the assignment was
for a haf-period whereas others were given assgnments for a whole period. Furthermore, the
Appellant subsequently was assigned a behind the auditorium monitoring duty aswell, and it started
right after his cafeteria assgnment. Another administrator, however, gave him the auditorium
assgnment and Mr. Rivera was not a part of that decision.

He also bdieved that his termination was part of Mr. Greenberg's alleged retdiation for the

grievance he (the Appellant) lodged against Mr. Greenberg. The grievance, however, was about an
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evaluation he received in 1991-1992 from Tony Morreae, aformer Department Chair for the Social
Studiesdepartment a PHHS. Mr. Greenberg had no real involvement inthe evaluation, asit occurred
prior to hisbecoming Principal. Although Mr. Greenberg would not revise the evaluation, hedid tell
the Appdlant that ingead of waiting two years for another evaluation he would grant him another
evaluation at the end of the year. The Appdlant insisted that the grievance was the gart of his
problemswith Mr. Greenberg, and that Mr. Greenberg would not meet with him oneon one after that
incident. He also alleged that Mr. Greenberg felt threatened by his statureinthe community. | found
no substance to those alegations either. Mr. Greenberg at times would not meet privately with the
Appellant because of the Appellant’ stendency to misconstrue things, and because of his desre to
have awitness observe the meeting or to document it. Finally, despitethefact that Appellant waswell
liked by many parents and students alike, his status in the community was not the reason for his
dismissdl. Asdludedtointhefirst decision, his good deeds were considered in mitigation, but they
were never negatively used against the Appellant. Instead of having an agenda to get rid of the
Appellant, the evidence showed that Mr. Greenberg, who presented as a credible witness, was
genuingly concerned about the Appellant and wanted to see him succeed.

B. Asdgstance Complaints

In contradictionto the Appellant’ s complants of lack of assistance, the evidence also showed
that Mr. Greenberg was not only concerned, but he and the entire administration offered the
Appellant assstance. In anironic twigt, the Appellant viewed much of the assistance offered as part
of the problem, and did not heed much of the suggestions made to him.

He contended that the sixteen observationshehad in athree-year period wereexcessive. The

reason that many of his fellow teachers gave for their belief that he was being targeted was aso
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because of the unusual amount of observations he endured. In a normal circumsance, sixteen
observations would be excessive. However, the year, for example, that the Appdlant believed was
the most excessive, (1992-1993 where six to seven observations were performed), the Appdlant
repeatedly requested an additiona one after every unsatisfactory report. He admitted to asking for
at least half of the observations. Simply, the Appellant can not have it both ways. He can not argue
that they were excessive and at the sametime argue that he had requested the additional observations.
Some of the other observations were more of a chance to help the Appellant string together two
consecutivesatisfactory observations. Mr. Greenberg promised the Appellant that if he could put two
good observations together there would be an attempt to have him raed as satisfactory.
Unfortunately, the Appellant could not do it.

The Appellant also contended that there was no coordinated effort to help him. He faulted
Mr. Greenberg and Ms. Hanson mainly for the failure to provide asssance. He argued that Mr.
Greenberg placed Ms. Hanson, a reatively new Department Chair, in charge of steering his
resurrection from an unsatisfactory performer to a satisfactory one, but that she did not have the
experienceor training to do so. First, there was no authority provided by the Appellant to show that
anyone wasrequired to provide such assisance. Certanly, it islogica that theentire administration
would desre to see him succeed and would therefore lend some assistance. Mr. Greenberg testified
that heleft the respongbility to the A ppellant’ sfirst linesupervisor, Ms. Hanson. Mr. Greenberg also
indicated that he made sure that she had relevant portionsof the Appraisd of Teacher's Manual, and
that she worked with the Appellant throughout his appraisal process. Despite the Appellant’s
argument that she had never seenthefull Manual, | did not find that to be consequential. She had the

relevant portionsof the Manual, which would assist her with assessing and evaluating the Appellant’s
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performance. She aso kept a log of her meaningful and relevant contacts with the Appellant in
reationship to hisappraisal. The Appellant was overly concerned that every contact that she had was
not recorded and that it somehow proved that he was being targeted. Again, | did not find that to be
the case. Therewere contacts and conversationstha Ms. Hanson admitted were not made apart of
the log, both positive and negative, and things that were made a part of it, but her focus was to
include information regarding the appraisal process. It did not appear that she wanted to bias the
administration against the Appellant. On the other hand, if she had noted every contact that she had
with him then he would have argued that she was targeting him, as he did with Mr. Rivera.

Ms. Hanson, who appeared honest and sincere, indicated in her testimony that when shewas
elevated to the position of Department Chair, she had somediscussionswith her predecessor and Mr.
Greenberg about staffing issues, but no real specific conversations about the Appellant. She also
pointed out that her approach was to try to give every teacher a clean date, so she would not be
biased by earlier problems. She approached the Appelant in the same manner. Throughout her
testimony, aswith others, apattern of the Appellant’ s behavior appeared obvious. The A ppellant was
generdly disorganized, tardy, and reluctant to heed advice. Ms. Hanson made numerous effortsto
meet with him andto get himto agree to dates, al with great difficulty. Once she set adate, then he
complained that it was scheduled during his planning period. At the meetings, M s. Hanson stated that
the Appellant was hardly ever prepared, or hewould have only portionsof the material he needed for
the meeting prepared. At other times, the Appéd lant asked to reschedul e meetings. Thetimesthat they
did meet, Ms. Hanson worked on planning lessons and other aspectsof the classwork inorder to get
the Appellant prepared for his next observation. A part of the preparation for the lesson planwasto

develop critical thinking questions to ask students. Ms. Hanson admitted that she worked with the
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Appellant on creating such questions, and that she gpproved some. However, the major criticisms
againg the Appellant, wasnot so much hisinability to create asuccessful lesson plan, but his inability
to implement the planinthe classroom, and keep his students motivated and involved. That iswhere
the Appellant failed; yet he continually attempted to deflect attention from that problem by blaming
his performance on a conspiracy. He also argued that he wanted to observe other teachersin his
department to see what, if anything, they were doing differently. He complained that Ms. Hanson
refused hisrequest despitethe fact that Mr. Greenberg stated that it was something that could have
been done. Ms. Hanson presented sufficient reasoning for her decision to refuse the request. She
believed that given the circumstances it would be uncomfortable and not in the best interest of any
of theteachersinvolved having the observations as proposed. She did, however, offer the Appdlant
the opportunity to observe teachers at other schools as he had done in the past, and she was willing
to model a classfor him. The Appellant did not pursue either suggestion.

Mr. Greenberg aso followed up onthe Appellant’ sprogress by periodicadly checking inwith
Ms. Hanson. As part of the observation team, Mr. Greenberg was involved in the team’'s
recommendation that the Appellant take a social studies method course. Findly, Mr. Greenberg was
also confident that Mr. Riveracould beingrumental in providing assistance to the Appellant, as Mr.
Rivera had been a socia studies chair previoudy. Of course, the Appellant did not welcome Mr.
Rivera s asgstance.

C. Conspiracy Complaints

As mentioned earlier, the Appellant a some point believed and argued that dl of the people
that he should have been able to rely upon for support from the adminigration instead joined as

co-conspirators to terminate him after he was placed on someone’s unwritten hit list. He dleged in
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the previous state hearing that during Dr. Berger’s regime, all principas were given authority to get
rid of whomever they wanted. He asserted that there was a pervasive air of fear anong teachers
because principal’ s now had such control, and that they were targeting people that they didn't like
or want. The Appellant a0 contended that no one in the system wanted to question the edict of Dr.
Berger, and so no one chalenged aprincipal or sought to seek ateacher’ stermination. Intheingtant
case he questioned Mr. Sheppard's involvement on the observation team as evidence of the
conspiracy. He believed that Dr. Joneswas co-opted into his inevitable termination and advised him
to take a medical leave before he was terminated. He also argued that every assistant principal and
department chair involved in his case wasunder the fear of Mr. Greenberg and/or Mr. Riveraand was
told that hewasto be terminated. He specifically argued that Ms. Hanson received information from
her predecessor, Ms. Barranger, and direction from Mr. Greenberg that he should be terminated.
Again, none of the new allegations, as wastrue for the older ones, were proven and none amounted
to any evidence of a conspiracy, of being on a hit list, or of being improperly targeted. None of the
administrators that got involved in the case, Dr. Jones, Mr. Sheppard, Mr. Hatton, was subordinate
to Mr. Greenberg, and nonewould have hadto acquiesceto Mr. Greenberg’ sdemands. The evidence
indicated that, if they had been aware of a conspiracy to terminate the Appellant by Mr. Greenberg
they would haverefused to be apart of it, and they would have told himto remove himsdf from the
process. | am convinced that from their own independent review of the facts, the three outside
administrators came to their own conclusions that the Appellant’s performance was not up to
standard, and that he should beterminated. Asto Ms. Hanson, it was admirable of her tolook &t the
Appellant anew, without any prior baggage. The Appellant argued, however, that Ms. Hanson

maintained a detached relationship from him, without attempting to get to know himor what he has
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done. But that very wel may have helped her, as she testified, to give the Appellant an opportunity
to be seenin adifferent light. If she had not done so, then there may have been some credencein the
Appellant’ s argument.

CONCLUSIONS OF LAW

Based on theforegoing Findings of Fact and Discussion, | conclude, as a matter of law, that
there were certainly problems at PHHS; that there were probably different approaches that the
adminigtration at PHHS could have taken; and that there may even have been additional assistance
that could have been provided to the Appellant; but the A ppd lant hasnot proventhat he wastargeted
for dismissd for an unlawful, arbitrary or capricious reason in violaion of Md. Code Ann., Educ. §
6-202 and COMAR 13A.01.01.03. Therewas no evidence that he was treated differently then other
teachers, and there was no evidence that he was on someone’s hit list. Unfortunately, the problems
encountered by the Appellant werethe direct result of his own failures as ateacher, and his failure

to accept the advice of those that served to evaluate and assist him.

PROPOSED ORDER

It is proposed that the decision of the Board of Education of Batimore County terminating

the Appellant for incompetency be UPHELD.

Date: June 3, 1999 Wayne A. Brooks
Adminidrative Law Judge

NOTICE OF RIGHT TO FILE OBJECTIONS

Any party adversely affected by thisproposed decision hastheright tofileobjectionswiththe
Maryland State Department of Education, c/o Sheila Cox, Maryland State Board of Education, 200
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West Baltimore Street, Bdtimore, Maryland 21201-2595, within ten (10) days of receipt of the
proposed decision, in accordance with COMAR 13A.01.01.03P(4).
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STATEMENT OF THE CASE

On or aout April 26, 1995, Roger Dunn, ("Appellant™), a socia studies teacher employed
by the Baltimore County Public School System ("BCPS") at Perry Hall High School ("PHHS")
received notification from BCPS Superintendent Dr. Stuart Berger recommending the termination
of hisemployment. Appellant appealed therecommendation to the Board of Education of Baltimore
County (the "Board"). Edward J. Novak, Esg., a Hearing Examiner for the Board ("Hearing
Examiner"), conducted hearings on September 7, October 17, October 25, November 2, November
20, November 28, December 18, and December 21, 1995, pursuant to M d. Educ. Code Ann. §6-203.
The Hearing Examiner recommended termination of the Appdlant based on a finding of

incompetency. The Appellant appealed the Hearing Examiner'srecommendation to the Board. After



hearing arguments from both parties on June 18, 1996, and reviewing the record compiled by the
Hearing Examiner, the Board affirmed the Appel lant's termination on September 10, 1996. Pursuant
to Md. Educ. Code Ann. § 6-202(4), the Appellant appealed the Board's order to the Maryland State
Board of Education on or about October 9, 1996, and the matter was scheduled before an
administrative law judge of the Office of Administrative Hearings.

Pursuant to the Code of Maryland Regulations("COMAR™) 13A.01.01.03P(1), hearingswere
conducted on May 5 and 6, 1997, before Wayne A. Brooks, Adminigrative Law Judge ("ALJ'), at
the Office of Administrative Hearings, Hunt Valley, Maryland.! The Appellant was represented by
Howard J. Needle, Esqg. Ledie R Stellman, Esqg. and Timothy Dixon, Esg. represented the Board.

Procedure in this caseis governed by the contested case provisons of the Administrative
Procedure Act, Md. State Gov't Code Ann. 88 10-201 through 10-226 (1995 & Supp. 1996) and
the Rules of Procedure of the Office of Administrative Hearings, COMAR 28.02.01.

ISSUE

The issue on appeal is whether the termination imposed upon the Appellant pursuant to
Md. Educ. Code Ann. 8 6-202(a)(1997) for incompetency was proper and in accordance with
existing law and regulation.

SUMMARY OF THE EVIDENCE

A. Exhibits
The parties agreed to adopt and incorporate into this record all of the documents that

were submitted from the record below. The Appellant did not submit any additional documents,

The record was held open until June 18, 1997, for the parties to submit closing
statements and legal memorandums.



but the Board submitted one additional document, which was admitted as Board Exh. #1 (Senate
Bill 868).
B. Testimony

The Appellant relied upon the testimonies developed from the hearing held before the
Hearing Examiner, and presented the testimony of the following witness.

Dr. Stuart Berger, former Superintendent of Bdtimore County
Public School System.

The Board did not present any additional witnesses, but also relied upon the testimonies
developed from the hearing held before the Hearing Examiner.

FINDINGS OF FACT

After careful consderation of the record and the additional testimony presented, | find, by
a preponderance of the evidence, the following facts:
STIPULATED FACTS:?

1. [Appellant] served as a teacher in Baltimore County for a period in excess of 24
years, thelast 9 years were spent teaching socid studies at PHHS.

2. [Appellant] previoudy made a decision which changed his unreduced retirement
benefits eligibility from requiring 25 years of service to 30 years of service.

3. The record in this case is uncontradicted that [Appellant] worked a substantial
number of hours each week in histeaching job and in the other school-rdated and community-

related activities that he was involved with; the time he worked exceeded the gpparent average or

*The parties stipulated to the Hearing Examiner’ s findings of facts pertaining to the
Appellant’ swork history. Therefore, these facts are taken directly from the decision of the
Hearing Examiner, and incorporated herein as a part of the decision.
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cusomary time that most teachers would work; his hours allowed him to be available for his
students and other children after school and in the evenings and weekends.

4, The hearing record provides uncontradicted evidence of substantia involvement by
[Appelant] in numerous additional school-related activities; in particular, his sponsorship and
mentoring of the Legidative Club and of archaeologica activitiesis highly commendable and
shows evidence of hisenthusiasm, caring and efforts to develop students to be the best that they
can be; regardless of what or if he was pad extra for those activities, no adequate financial
compensation would seem possible; the record shows he was truly recognized and appreciated by
the students and parents who participated in and subgantially benefitted from their association
with the [A] ppdlant.

5. The record in this case clearly and impressively suggests that [the Appellant] was
andis atruly caring and supportive teacher and child mentor; his interest in and concern for his
students and other children is beyond challenge; it was evidenced by his own testimony and the
substantial showing of support from numerous witnesses (and the proffer of potential witnesses
testimony and avariety of exhibits accepted into evidence and offered but not admitted or
accepted because of concern for the voluminous record dready compiled).

6. While teaching at PHHS, school adminigrators determined that [Appellant] was
experiencing job performance problems during school years 1992-93, 1993-94 and 1994-95
resulting in a substantially increased schedule of formal classroom observations.

ADDITIONAL FACTS:?

3 have adopted, with some modification, a number of the Proposed Findings of Fact
submitted by the Appellee. Otherswere not used because | did not find them relevant to the
decision.



7. The administrators concerns aso resulted in activities being undertaken by both
PHHS adminigtrators and county staff and administrators to offer assistance to the Appellant and
to more closely monitor hisjob performance on aregular basis. The assistance provided to and
accepted and utilized by the Appellant resulted in some improvements in certain deficiencies, but
not in other areas considered sgnificant.

8. An appraisal team, consisting of Principal Greenberg, Assistant Principal Rivera,
Supervisor Shepard and Department Chairman Barranger, later replaced by Ms. Hanson,
conducted at least 16 formal classroom observations of the Appellant over athree (3) year period.
These observations resulted in the production of written reports given to and discussed with the
Appellant.

9. The reports resulted in the following ratings: 1992-1993: 2 ratings of needs
improvement, 2 ratings of unsatisfactory; 1993-1994: 1 rated satisfactory, 2 ratings of needs
improvement, 3 ratings of unsatisfactory; and, 1994-1995: 2 ratings of needs improvement, and 4
ratings of unsatidfactory.

10.  The Board's witnesses who performed an observation or evauation of the
Appellant are expertsin the field of observations and evaluations for tenured Maryland teachers.

11.  The Appellant received 5 evaluations from the appraisal team over the three year
period, and the overall ratings for the evaluations were: marginal (June 8, 1993), marginal
(January 25, 1994), unsatisfactory (April 28, 1994), unsatisfactory (January 5, 1995), and
unsatisfactory (April 5, 1995).

12.  Section|, the "Professional Competencies' category of the evaluative instrument,

was weighted the most on the evaluations by Principal Greenberg because it evauated the factors



which are needed to be agood teacher. In each evaluation, the Section | rating corresponded with
the overall rating.

13.  The Appellant was fully informed of the problems that the gppraisal team had with
his performance, and he was given ample time to correct the deficiencies.

14.  The problems of most concern were in the areas of lesson planning, implementing
alesson plan, quegtioning techniques, management of classtime, and student classroom activities.

15.  Sincethe Appellant did not make the necessary improvements, he was
recommended for termination by the Area Superintendent, Dr. Stephen Jones, to the BCPS
Superintendent.

16.  Dr. Berger, then Superintendent of BCPS, after areview of the Appellant'sfile,
recommended the Appellant’'s dismissal to the Board effective June 30, 1995, in a letter dated
April 26, 1995.

17. Dr. Berger raised concerns about the Appdlant's inability to effectively plan and
implement appropriately developed and challenging lesson plans. Additional concerns involved
inadequate questioning of levels and techniques.

DISCUSSION

COMAR 13A.01.01.03E provides for the procedure and standard of review in a teacher
digmissal case and states the following:

(3) Teacher Dismissal and Suspension.
(@) The standard of review in teacher dismissal or suspension
actions shall be de novo as defined in Section E(3)(b).
(b) The State Board shall exercise its independent judgment on
the record before it in determining whether to sustain a
disciplinary infraction.
(c) The county board shall have the burden of proof-



(d) The State Board, in its discretion, may modify a penalty.
Pursuant to the COM AR <ection cited above, | have undertaken an extensve review of
the evidence presented and the decisons rendered in this matter from all levels, and | must

conclude that the evidence clearly esablished the reasonableness of the Board's decision to

terminate the Appellant.

The applicable law provides that ateacher may be suspended or dismissed, for cause, by a
local board, on the recommendation of the superintendent, and that the teacher hastheright to a

hearing prior to such suspension or dismissd. Md Educ. Code Ann. § 6-202 (1992) reads, in

pertinent part, as follows:

§ 6-202. Suspension or dismissal of teachers,
principals and other professional personnel.

(8) Grounds and procedure for suspension or dismissal. - (1) On
the recommendation of the county superintendent, a county board
may suspend or dismiss ateacher, principal, supervisor, assistant
superintendent, or other professonal assstant for:

(i) Immordity;

(if) Misconduct in office, including knowingly failing to
report suspected child abuse in violation of § 5-704 of the Family
Law Article;

(iii) Insubordination;

(iv) Incompetency; or

(v) Willful neglect of duty.

The evidence showed that the Appellant's performance as a teacher during school years
1992-1993, 1993-1994, and 1994-95 was not up to professiond standards. There is no question
that the Appellant worked hard at his teaching job, as well as with school-rdated and community-

related activities, for which he was given the appropriate amount of credit; but it was hisfailures

in the classroom which formed the basis for the termination.



As the parties acknowledged, the evidence presented before the Hearing Examiner
included a massive amount of testimony and documents, all of which | will not attempt to
recapitul ate or discuss. However, for purposes of thisdecision, it is imperative that a general
overview of the factual predicate for the Hearing Examiner's decision be reviewed herein.

In his testimony before the Hearing Examiner, Principal Greenberg noted that he had
started to redize some problems with the A ppellant's performance in the 1991-1992 school year.
The problems of most concern were in the areas of lesson planning, implementing alesson plan,
questioning techniques, management of classtime, and student classroom activities. During the
time in question, as a result of continued performance problems by the Appellant, the
administrators of PHHS and other county staff offered assistance to the Appellant, and began to
more closely monitor his job performance on aregular basis. The assistance provided to and
accepted by the Appellant, and subsequently utilized by the Appellant, resulted in some
improvements in certain deficiencies, but not in other areas considered significant (more
specifically, inthe area of lesson planning). An appraisal team, consisting of Principal Greenberg,
Assistant Principal Rivera, Supervisor Shepard and Department Chairman Barranger, later
replaced by Ms. Hanson, conducted at least 16 formal classroom observations of the Appellant
over athree (3) year period. These observations resulted in the production of written reports
given to and discussed with the Appellant. The reports resulted in the following ratings: 1992-
1993: 2 ratings of needs improvement, 2 ratings of unsatisfactory; 1993-1994: 1 rating of
satisfactory, 2 ratings of needs improvement, 3 ratings of unsatisfactory; and, 1994-1995: 2
ratings of needsimprovement, and 4 ratings of unsatisfactory. Since the Appellant did not make

the necessary improvements, he was recommended for termination by the Area Superintendent,



Dr. Stephen Jones.

The conduct, number and conclusions of the observations were the source of many of the
Appellant's objections. The Appellant also argued that the observations were sort of a "witch
hunt" againg him. Again, dl of the various objections to the observations were areas that were
fully explored and addressed by the Hearing Examiner, and the Appellant presented nothing new
that would show that the Hearing Examiner's decision's in those areaswere arbitrary,
unreasonable or illegal. Generally speaking, the Hearing Examiner found that there may have been
some minor problems or inconsistencies with the observations and the reports, but he did not find
anything substantial enough to reverse the recommended termination of the Appellant. The
Hearing Examiner dso did not find agrand conspiracy amongst the administrators of PHHS to rid
themselves of the Appellant. After reviewing the evidence and the arguments | must agree with
the Hearing Examiner.

From the stand point of the credibility of the witnesses who testified for and againgt the
Appellant in regard to the observations, | have to give considerable deference to the Hearing

Examiner'sfindings. Anderson v. Dep't of Public Safety, 330 Md. 187 (1993). Although, the

Hearing Examiner found some problems with the credibility of some of the Superintendent's
witnesses, more specifically, Principal Greenberg, and Assistant Principa Rivera, he looked at the
totality of the evidence from all of the witnesses and determined that the other witnesses (which
could be considered neutral) also noted problems with the Appellant’s performance. Furthermore,
it can not be overlooked that even the Appellant's own "independent” witnesses found some
deficiencies in the Appellant's classroom performance, dthough their ratings were more favorable

than the Superintendent's witnesses.



In terms of the conspiracy/witch hunt theory propounded by the Appellant, the witness
that the Appellant relied upon as providing the "smoking gun” for that theory, Donna Fritz,
apparently did not impress the Hearing Examiner. He could not find from her testimony that there
was some sort of predetermined negative rating for the Appdlant, nor that the Appédlant was on
somebody's hit list for termination.

In the instant hearing, the Appellant did not really add anything to the above-noted
arguments, other than his atempt to get Dr. Stuart Berger, the former Superintendent, to admit
that he (the Appellant) was targeted for termination. Of course, Dr. Berger denied any specific
attemptsthat he was aware of to specificaly target the Appellant, athough he admitted to
ageneral goal of attempting to identify poor performers for termination. Furthermore, it was
apparent that Dr. Berger has had a few encounters (that he probably believed to be unpleasant)
with the Appellant's counsel, and was not the most cooperative witness, but | could not find his
testimony biased or evasive.

The Appellant's next argument was that the observers who rated him less than satisfactory

should have, pursuant to Section 13.4.6 of the Master Agreement and Section A.8 of the

Appraisal of Teacher's Manual suggested, in writing, ways in which he could improve. He noted

that histestimony before the Hearing Examiner indicated that this was never donein his case, and

it was therefore a violation of the Master Agreement and Teacher's Manual. The evidence,

however, would indicate a contrary finding. A review of the observation reports showsthat the
observers noted various things that the Appellant should do in the "comments® section of the
report. Further, the Hearing Examiner stated that the Appellant had been offered assistance and

referred to various teaching materias. The improvements that the Appelant made during the
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course of the observations were no doubt attributed in large degree to those recommendations, in
written and verba form. Therefore, | find no violation of Section 13.4.6 of the Master Agreement

and Section A.8 of the Appraisal of Teacher's Manual.

The Hearing Examiner painstakingly reviewed each and every argument of the Appelant
against the evidence presented in the case, and he found that the case was similar to the findings

and conclusons of Avery v. Bdtimore County Board of Education, 4 Op. MSBE 10 (1985). | can

also conclude that based upon the evidence presented: 1) the evaluation process utilized by PHHS
was properly followed; 2) PHHS appraisal team used objective criteriato judge the Appélant's
teaching performance; 3) the evaluations were conducted in a proper manner; and 4) the
Appellant was provided adequate assistance to hep improve his performance.

The Appellant dso argued that even beyond the PHHS level there were mistakes and
violations made at the Superintendent's level. He contended that Section 13.10 of the Master
Agreement was violated because his file, that went to the Superintendent for review, contained
materia of a negative nature without his knowledge. The Hearing Examiner, aswell asthe
Appéllant, reviewed the file at the hearing beow, but | am not aware of, nor have | been
presented in this hearing, any specific negative materid that the Appellant aleged was included in
his file, other than Counsel's argument that grievance forms and attendant papers were in the file.
The Hearing Examiner addressed the issue and noted that he found nothing improper about the
Appellant's personnel files (including any alleged negative materials). Again, | mus conclude that
the Hearing Examiner's decision as to the issue of aviolation of Section 13.10 of the Master
Agreement was supported by the evidence.

Findly, in terms of the actions or violations at the Superintendent's level, the Appéd lant
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argued that in accordance with Rule 4118.16 of the Board of Education Manual of Policies and
Regulations, he was entitled to discuss the possbility of retirement with the Area Superintendent.
The Appellant claimed that since he had almost 25 years of service, he had requested the
opportunity to teach just one more year before consdering retirement. He asserted that his
proposal was considered and approved by Dr. Berger, but once it was discovered that there was
some confusion about the subject of the proposdl, it was denied. Firgt, it should be noted that the
Appellant was not eligible for retirement, or even early retirement, so the proposa would not have
been valid anyway. Second, there is no requirement that the Superintendent grant retirement; the
requirement isthat it be discussed or consdered. Findly, Dr. Berger sated that he was unaware
of the proposa because he l€ft it to his Deputy, Dr. Marchione, to handle. In this case, the
possibility of retirement was discussed, but as noted, the Appelant was not digible for retirement
anyway, so | can not find that there was a violaion of the rule.
The Appellant's last assault on the decision below was that he was denied due process. He

made the same arguments before the Hearing Examiner, in that he believed that there was,

"alack of discovery and subpoena power, witnesses reluctant to

testify because of retdiation, lack of de novo appeal, problems with

potentia bias on the part of the hearing examiner because his

selection and compensation are controlled by the Board which

makesit extremely difficult for him to find againg the Board."

The Hearing Examiner also adequately addressed each of those issues and concluded that

the hearing followed the established procedures as set forth in the Education Article (Md. Educ.
Code Ann. 8 6-203). The Appellant is not entitled to any more process than that which was

established by the Maryland L egislature for this type of case, and | find that his arguments are

without merit. Assuming arguendo, that the Appellant's lack of discovery and subpoena power
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had some impact on is ahility to prepare his case or defend against the Board's allegations, or that
the Hearing Examiner was beholden to the Board, al of those problems were cured at the hearing
before me, because he was provided such opportunities through a de novo hearing by an
independent administrative law judge. Over the course of the severd hearingsinvolved in this
case, the Appellant has been given ample opportunity to review al of the evidence againg him,
andto preparea case in defense of the dlegations, including calling a number of witnesses on his
behalf.

CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact and Discussion, | conclude, as a matter of law,
that the decision by the Local Board to dismiss the Appellant, ROGER DUNN, wasin
accordance with existing law and is warranted pursuant to Md. Educ. Code Ann. 8 6-202 and
COMAR 13A.01.01.03.

PROPOSED ORDER

Based upon the foregoing Findings of Fact and Conclusions of Law, it is proposed that the
decision of the Board of Education of Batimore County terminating the Appellant, Roger Dunn

for incompetency be UPHELD.

Date: August 25, 1997 Wayne A. Brooks
Adminigrative Law Judge
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