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OPINION

Thisis an appeal of decisions not to renew Appellant’ s coaching position at Beall High
School and to transfer Appellant from Beall High School to Mt. Savage Middle School.
Appellant claims that these decisions were based on age discrimination. The appeal was
originally before the State Board at its August 28, 2001 meeting. At that time, the Board
transferred the matter to the Office of Administrative Hearings for the scheduling of a hearing to
determine whether or not unlawful age discrimination was the basis for the coaching nonrenewal
and the transfer decisions. On April 25, 2002, the administrative law judge (“ALJ’) issued a
proposed decision, a copy of which is attached as Exhibit 1. The parties presented oral argument
to the State Board on July 23, 2002.

Having reviewed the record in this matter and considered the arguments of the parties, we
adopt the Findings of Fact and Conclusions of Law of the administrative law judge who
determined that the Appellant failed to present sufficient evidence of age discrimination in his
replacement as coach of the varsity girls basketbal team at Beall, and that Appellant faled to
present sufficient evidence that hisinvoluntary transfer wasillegal or in violation of the
collective bargaining agreement. For the reasons stated by the AL J, we affirm the coaching
nonrenewal and transfer decisions made by the Board of Education of Allegany County.
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STATEMENT OF THE CASE

During the school year 1999-2000, William Henaghan ("Appellant") was employed by the
Allegany County School System. The Appellant was aphysical education teacher a Beall High School
(“Bedl”) and coach of the girlsvarsity basketbdl team at Beall. On March 31, 2000, the Appdl lant was
informed that the coaching position had been offered to another teacher following adecision to advertise
or “post” the position on or about March 10, 2000. The Appellant had been one of the applicantsfor the
position.

On April 7, 2000, the Appellant received a letter indicating that the applicant who had been
offered the coaching position had resigned. The position was again posted and the Appdllant reapplied.
OnMay 15, 2000, the Appdl lant received aletter indicating that the coaching position had been offered

to another applicant. The Appellant contested the decision not to rehirehim asthegirlsvarsity basketbdl



coachinaletter to the Superintendent of Schools, John O’ Connell (“ Superintendent”) dated June 9, 2000.
In a letter dated July 19, 2000, the Superintendent informed the Appellant that he supported the
principal’ s decision to reassign the coaching position.

On or about June 9, 2000, the Appellant received hisnew contract for the school year 2000-2001
and discovered that he had been involuntarily transferred to Mt. Savage Middle School. Although the
Appellant signed and returned the contract, he contested the involuntary transfer in a letter to the
Superintendent dated June 19, 2000. In aletter to the Appellant dated July 19, 2000, the Superintendent
affirmed his original decision to involuntarily transfer the Appellant to Mt. Savage Middle School.

On August 2, 2000, the Appellant appealed the Superintendent’s decision’s regarding the
reassignment of the coaching position and his subsequent involuntary transfer to Mt. Savage Middle
School. Jeff Griffith, Esquire, a Hearing Examiner for the Board ("Hearing Examiner") conducted an
evidentiary hearing on October 23, 2000. Md. Code Ann., Educ. § 6-203 (1999). TheHearing Examiner
recommended that the Superintendent’s decisions in this matter be reversed. After hearing arguments
from both parties on February 13, 2001, and reviewing the record compiled by the Hearing Examiner,
the Board decided not to adopt the Hearing Examiner’ srecommendation but rather affirmed the decision
of the Superintendent regarding the non-renewd of the coaching position and the involuntary
reassignment of the Appellant. The Appellant appealed the Board's order to the Maryland State Board
of Education and the matter was scheduled before the Office of Adminigrative Hearings. Md. Code
Ann., Educ. § 6-202(4) (1999).

A hearing was conducted on March 11, 2002, before Cathy A. Barchi, Administrative Law Judge
("ALJ"), at the Office of Adminigtrative Hearings, (*OAH") located at the District Court Building, 3
Pershing Street, Room 105, Cumberland, Maryland. The Appellant was represented by James R.
Whattam, Esquire. Judith S. Breder, Esguire, represented the Board. Code of Maryland Regulations

("COMAR") 13A.01.01.03P.



Procedure in this case is governed by the contested case provisions of the Administrative
Procedure Act, the procedural regulations for appealsto the State Board of Education, and the Rules of
Procedure of the Office of Administrative Hearings. Md. Code Ann., State Gov't 88§ 10-201 through 10-
226 (1999 & Supp. 2001); COMAR 13A.01.01.03P, COMAR 28.02.01.

ISSUE

The issues on appeal are asfollows:

1. Whether the non-renewal of the Appellant’ s position as coach of the girl’ svarsity basketbdl
team and his subsequent involuntary transfer to accommodate the new coach was based on
age discrimination. Md. Code Ann., Educ. § 6-202(a) (1999), and;

2. Whether the Appellant’s involuntary transfer to Mt. Savage Middle School violated the
collective bargaining agreement between the school system and the teachers association.

SUMMARY OF THE EVIDENCE

Exhibits
The following exhibits were admitted into evidence as Joint Exhibits:

Joint Ex. A. - Transcript of Hearing before Hearing Examiner for Local Board of Education (117

pages).

Joint Ex. B. - Exhibits before Hearing Examiner consisting of 10 Exhibits.

Joint Ex. C. - Hearing Examiner’s Findings of Fact, Conclusions of Law, and
Recommendations (24 pages).

Joint Ex. D. - Opinion of Board of Education of Allegany County (14 pages).

Joint Ex. E. - Notice of Appeal and Request for Hearing before Maryland State Board of

Education (4 pages).

Joint Ex. F. - County Board of Education’s Motion for Summary Judgment and Memorandum
in support of County Board’'s Motion for Summary Affirmance (7 pages).

Joint Ex. G. - Appdlant’s Responseto Appellee’ s Mation for Summary Affirmance and
Appdlant’s Motion for Summary Decision (9 pages).



Joint Ex. H. - Order of Maryland State Board of Education
Joint Ex. I. - Transcript of Oral Argument dated February 13, 2001 (13 pages).

The following exhibits were admitted into evidence on behdf of the Board:
Bd. Ex.1- Notes of the Appdllant compiled from Fall, 1999 through June 9, 2000. (7 pages).

Bd. Ex. 2- Bedll High School Staffing for 2000 — 2001.

Tedtimony
The Appd lant testified in his own behalf
The following witnesses presented testimony on behalf of the Board:

1 JamesManning Smith, Director of Personnd, Allegany County Public Schools.

2. Gregory Smith, Principd, Beall High Schooal.

3 Michad Shields Calhoun, Asst. Principd, Fort Hill High School, Acting
Supervisor of Athletics, Allegany County Public Schools(former Vice-Principd,
Bedll High School, 1999-2000 school year).

4. ChrigtenaKreiling, Physical Education Teacher and AthleticDirector, Beall High
School.

5. Bonnie Hircock, Chair, Health and Physical Education Department, Frostberg
State University (Acting Principd, Beall High School, 1990-1991).

FINDINGS OF FACT

After careful consderation of the record and the additiona testimony presented, | find, by a

preponderance of the evidence, the following facts:

1. TheAppellant has been employed as ateacher by the Allegany County School System for
the past forty (40) years. The Appellant has atenured position as ateacher and he wasfifty-
nine (59) years old during the 1999-2000 school year.

2. The Appelant held the position of coach of the girls varsity basketball team (“Team”) at
Bedll High School for approximately fifteen (15) years. He held that position during the
1999-2000 school year. Coaching positions are not tenured and coaching assignments are

madeannually by the Superintendent following therecommendationsof theschool principd.



3. During the Appellant’ s fifteen (15) years of coaching the Team, the Team had one hundred
twenty-9x (126) wins and one hundred ninety-three (193) losses. In hisyearsas acoach, the
Appdlant had three winning seasons and thirteen loosing seasons. During the 1999-2000
school year, the Appellant had only eight (8) players on the Team needed to draw players
fromjunior varsity to compl etethe Team. The Appel lant had difficulty motivating hisplayers
and was unableto retain playersfrom year to year. The Appellant’ srecord in hislast year as
coach was ten (10) wins, thirteen (13) losses.

4. Michad Calhoun, the Vice Principal at Beall in the school year 1999-2000, had received
complaints from students and parentsregarding the Appellant’ s conduct as a coach. Two of
those complaints were in the form of aletter written to the principd, Gregory Smith.*

5. Gregory Smith (the*Principal”) becamethe principa of Beall at the beginning of the 1999-
2000 schoal year. On January 14, 2000, the Principa sent amemorandum to the Appellant
enumerating some concerns and recommendations regarding the Appellant’ s teaching and
coaching responsibilities. The memorandum cited five areas of concern with respect to the
Appdlant’s coaching of the Team, including poor student participation, parent/student
complaints, late posting of the assistant coaching position and a mix up with the assistant

coach’ s contract.?

Y Thefirst letter received was before the position was posted and was from a parent who had complained verbally
about the Appellant several times prior to the Principal’s decision to post the position. The second letter was very
detailed and was not received until May, 2000 after a new coach had already been selected.

2 The mix-up regarding the assistant coaching position was not fully developed in the testimony of any of the
witnesses. In a memorandum to the Principal dated January 17, 2000, the Appellant indicated that his previous
assistant coach told him at the “last minute” that she could not continue and there was some problem with the wrong
contract getting to the new assistant coach. At the time of the Appellant’s memorandum, the issue about the contract
had not yet been resolved.



6. On February 23, 2000, whilethe Appellant was coaching the Team, asenior player became
upset and she walked off the court when the Appellant took her out of the game. The player
headed for the shower room and neither the Appellant nor the assistant coach ever went to
check on the player during or after the game.

7. Following the February 23, 2000 incident, the Principa prepared another memorandum
citing specific incidences to illustrate the problems the Principal identified with the
Appellant’s teaching and coaching responsibilities.®> On or about February 24, 2000, the
Principa informed the Appellant that he intended to post the coaching position for the
upcoming school year, 2000-2001. The position was not posted until March 10, 2000 when
the girls basketbd! season had ended. There were several applicants for the position,
including the Appellant.

8. Thepositionwasinitidly offeredto John Armstrong, another teacher at Beall. However, Mr.
Armstrong resigned from the position aweek after being selected. The position was posted
againinApril, 2000. TheAppellant applied for the position following the second posting, but
the position was offered to Ray Kiddy, ateacher at Mt. Savage High Schooal.

9. Mr.Kiddy had a sobeen sdlected to coach the boyssoccer teamat Beall. Mr. Kiddy indicated
that he would accept both coaching positions provided he could also teach at Beall. On or
about May 15, 2000, the Principal recommended to the Superintendent that Mr. Kiddy be

assigned to teach at Beall High Schooal.

3 Although some of the testimony and documentary evidence concerned the A ppellant’s teaching skills, the ultimate
issue in this case involved the coaching position and therefore, | did not focus on that evidence in my analysis.



10. The Principa made the decision to change severa other coaching positionsat Beall when he
became principa of the high school during the 1999-2000 school year. The
Principal selected aretired teacher who wasin her late sixties (60’ s) to coach the volleybdl
team. The Principal replaced awoman in her twenties (20’ s) withawomanin her early fifties
(50’ ) to coach the girls soccer team. The Principal chose another retired teacher who wasin
hisearly sixties (60 s) asthe assistant girlssoccer coach and the assi stant girls softball coach.
Additionaly, Michagl Cahoun's father coached at Beall until the age of seventy-two (72).

11. Atsomepointin May, 2000, adecision was madeto consolidae Beall High School with Mt.
Savage High School. At that time, there were two physical education teachers a Beall,
ChrigtinaKreiling, who was also the school’ sathletic director, and the Appellart. Prior tothe
consolidation, the Appellant expressed his desireto remain at Beall.

12. On June 9, 2000, the Appellant received a contract to teach at Mt. Savage Middle School.
The Appellant had been involuntarily transferred from Beall to Mt. Savage. Thetransfer was
recommended by the Principa in an effort to accommodate Mr. Kiddy, whose ultimate
acceptance of the coaching position was contingent upon him receiving atransfer to teach at
Bedll.

13. The Appdlant has been teaching at Mt. Savage Middle School for the past two years. Mr.
John Armstrong is now the varsity girls basketbd| coach at Beall.

DISCUSSION
This caseinvolves a two pronged decision of the Superintendent regarding the Appellant. First
the Appellant was replaced asthe varsity girls basketbd| coach after fifteen years of coaching the Team
a Bedl. It is the Appelant’s contention that the decision to replace him was based on hisage and is

therefore illegal. Second, the Appellant was involuntarily transferred from his teaching position as a



physical educationteacher at Beall. The Appdllant asserted that theinvoluntary transfer wasinextricably
linked to the discriminatory actions of the Superintendent regarding his replacement as coach of the
Team. The teacher coach who was hired for the coaching position indicated that he would agree to
becomethe coachif hecould alsoteach at Beall. The Appellant contendsthat the sameillegal reason used
to replace him as coach precipitated the involuntary transfer.

The Appellant further contends that the involuntary transfer violated the collective bargaining
agreement that was negotiated by the Board and the teachers association, prior to the consolidation of
schoolsin the county.* Each issueis discussed separately below.

1. The Coaching Position

The coaching position isemployment at will and the Superintendent can replace acoach for any
reason provided the motivationisnot illegal. That fact was not disputed by the parties. The Appellant
contendsthat the Superintendent acted illegal ly when he made the decision to hire another coach for the
Team for the 2000-2001 school year.

Md. Code Ann. Article 49B, 8§ 16(a) Human Relations Article and the Age Discrimination in
Employment Act, (“ADEA") 29 U.S.C., 88 621, 623 prohibitsan employer from discriminating against
an individua in matters of employment, based on the individual’s age. The Appellant has the initial
burden of establishing aprimafaciecaseof agediscrimination. Indetermining if theevidenceissufficient
for aprimafaciecaseof discrimination, an analysisunder thefactorsenumeratedin McDonnell Douglas
Corp. v. Green, 411 U. S, 793; 93 S.Ct. 1817; (1973) isessentid. McDonnell Douglas involved a case
of racial discrimination but the same scrutiny has been gpplied to alegations of discrimination based on

age. According to McDonnell Douglas, the Appellant must demonstrate that 1) he is a member of a

* The Appellant did not focus on this aspect of the appeal in his presentation. Although there was
argument and some evidence presented on this issue, the primary issue was the allegation of age
discrimination and that the involuntary transfer was a direct result of the alleged illegal actions based
on age.



protected class; 2) that he applied for and was qudified for the job or in thisinstance was performing to
the employer’ s expectations; 3) that

despite his qualifications he was rejected and or terminated, and that; 4) the employer continued to seek
applicantswiththe Appdllant’ squalificationsand, in thisinstance, that younger applicantswiththe same
qualifications were treated more favorably. McDonnell Douglas, 411 U.S. at 802.

Moore v. Reese, 817 F. Supp.1290, 1299, tailored the McDonnell Douglas factorsto fit a case
of aleged “impermissible consideration of age”. According to Moore, a prima facie case of age
discrimination would consist of ashowing by the Appellant that, “ he was amember of aprotected class,
that he was discharged; that at the time of his discharge he was performing hisjob at alevel that met the
employer’ sexpectations, and that aperson outside the protected classwasretained in the sameposition.”
Moore 817 F. Supp a 1299. Those factors were extracted from the case of Tuck v. Henkel Corp. 973
F.2d 371, 375 (4™ Cir. 1992) citing McDonnell Douglas. The Court in Tuck further noted that a prima
faciecasg, if established, only creates” an inference of age discrimination”. An employer can rebut that
inference by presenting “legitimate non-discriminatory reasonsfor thetermination” Tuck, at 973 F.2d at
375.

McDonnell Douglas employed a burden shifting formula that required a plaintiff to present
sufficient evidencefor aprimafaciecasethereafter shifting theburdento theemployer to articulaeanon-
discriminatory purposefor itsactions. McDonnell Douglas further dictated that the ultimateburdenwould
be on the plaintiff to show that any non-discriminatory reasons put forth by the employer were merely
apretext to obscure its discriminatory purpose.

Thefactsinthiscasearereativdy smple. The Appellant was the solewitnessin support of his
allegation of discrimination. The Appellant had beenthe coach of the Team for approximately fifteen (15)

yearsprior tothedecisionnot to renew hiscontract for the 2000-2001 school year. The Appel lant testified

that on at | east two occasionsthe Principa , who was assigned to Beal | during the school year 1999-2000,



told the Appellant that he wanted ayounger coach for the Team. Thefirst timethe Appellant recall sthat
the Principal made such a statement was on May 4, 2000, after the Appellant learned that Ray Kiddy, a
teacher at Mt. Savage High School (approximate age, 45 years) had applied for the coaching position.
The Appellant went to speak with the Principal about the position and the Appellant insisted that during
thisdiscussion the Principal said that hewanted a“younger coach” for the Team and for boys soccer. The
Appellant also asserted that during that meeting, the Principal tried to convince the Appellant to accept
atransfer to Mt. Savage Middle School.

The Appdllant had another meseting with the Principal on May 11, 2000 during which the
Appdlant stated the Principal asked himwhen hewasgoing toretire. The next meeting occurred on May
30, 2000, and the Appellant recalled that the Principa told the Appellant he was trying to get him
involuntary transferred to Mt. Savage Middle School so he could bring in a “younger coach”. The
Appdlant documented each of these meetings with dates, places, and times and typed his notes for
reference during this and the previous hearing. (Board #1.).

The Principal testified that he could not recall the specific meetings described by the Appellart,
and he had no recollection of ever telling the Appellant that he wanted a younger coach. The Principal
admitted that he asked the Appellant when he planned to retire. However, he inssted that the question
wasin no way intended to contain a negative referenceto the Appellant’ sage. The Principa stated that
it isacommon topic of discussion among thosein the county who have worked for over thirty yearsin
the system. The Principal indicated that he himsalf is fifty-four (54) years old and has worked for the
Allegany County School system for thirty-four (34) years.

During his testimony, the Principa articulated the reasons that lead to his determination that it
wasappropriateto replacethe Appel lant ascoach of the Team. The Principal began receivinginformation
about complaints from studentsand parentsregarding the Appellant’ s coaching abilities athough most

of the complaints were verba and not formal written complaints. The Principal observed that the Team

10



lacked discipline and motivation. The Principa noted that the Appel lant had difficulty maintaining good
players on the Team. The Team was required to pull playersfrom the junior varsity so the Team would
have a sufficient number of players for varsity games. The Principal noted a series of concernsin two
separate memorandums to the Appellant dated January 14, 2002 and February 24, 2000. These
documents contained issues and problems concerning the Appellant’s teaching and coaching
responsibilities.

Additiondly, the Appellant had only three winning seasons and thirteen loosing seasons. The
Appelant’ s overall win/loss record was 123 wins, 192 losses. In the 1999-2000 season the Team won
ten (10) games and lost thirteen (13) games. Therefore, the Principal became convinced that the Team
needed new direction and, on or about February 24, 2000, he informed the Appellant that he intended
to post the position for the 2000-2001 school year. The Appellant was one of the gpplicants for the
position. After the first posting, John Armstrong, another teacher at Beall, was offered the coaching
position for the Team. However, Mr. Armstrong resigned one week later. The Principa posted the
position again and the Appellant applied. Thistime Ray Kiddy, ateacher at Mt. Savage High School
was offered the position. Mr. Kiddy was about 45 years old at the time.

In addition to seeking a new coach for the Team, the Principal made changesin other areas of
the athletic department. The Principa replaced the girls soccer coach, awoman in her mid 20's, with
awomen in her mid 50’'s. The volleybdl coach was replaced by awoman in her late sixties (60°S)
who was aretired teacher. A retired teacher in his early sixties (60’ s) became the assistant coach of
the girls soccer team and the girls softball team.

Applying the facts of this case to the elements necessary for a primafacie evidence of
discrimination, | find that the Appellant isa member of a protected class. He was sixty yearsold at the
time of his replacement as coach of the Team. An individua seeking redress under the ADEA must

be at least forty years of age. 29 U.S.C. 8 631 (a). When the Appdl lant was replaced asthe coach of

11



the Team, it was not technically a termination since the coaching positions were contracted on a
yearly basis. Although the Appellant could have been replaced as coach at the end of each school year
as the Board deemed appropriate, | agree with the Appellant that the ultimate reason for the
replacement could not beillegal. However, at the time of his discharge the Appellant must have been
“performing at alevel that met his employer’s expectaions’ Moore 817 F. Supp at 1299; See also
Tuck 973 F.2d a 375. The evidence strongly supportsafinding that the Appellant did not meet the
third prong of the McDonnell Douglas anadysis As a coach, the Appellant had far more losses than
wins. During the 1999-2000 season, the Appdl lant had ten wins and thirteen losses. The Appellant
could not maintain a sufficient number of players on the Team and needed to draw players from
junior varsity to complete the Team. The Appdllant insisted that the players who left the Team did so
to run track instead. That statement raises an inference, not adequately disputed by the Appellant, that
the players would prefer to participate in another sport than to play on the Team. In addition, the
Appelant admitted to alack of supervision during the game on February 23, 2000, when a player
walked off the court and no one ever checked on her during or after the game.

The Appellant did present some testimony to support his assertion that he was performing
adequately as coach of the Team. The Appellant testified that he had gotten a grant from the Wesner
Foundation in Batimore in the amount of $1,700.00. The Appdlant did not specify the purpose of the
grant or for what school year it was obtained. The Appdllant also said that “years ago” he started the
seventh and eighth grade programs and entered teamsin the YMCA summer basketbd| league
(Transcript of 3/11/02, p. 28).

Therefore, the Appdlant’s only actual evidence that he was currently performing satisfactorily
as a coach was that he had held the position for fifteen (15) years. The Appellant had a poor record
overdl and almost al of the years he coached the Team were losing seasons. There was nothing

specificin histestimony or the record that | could extract that would support afinding that the

12



Appdlant was effective as coach of the Team. The aforementioned memoranda documented the
Principal’ s numerous concerns about the Appellant’ s coaching abilities The Principal informed the
Appellant that he was seeking a coach who could steer the Team in a new direction and motivate the
players Therefore, the evidence does not support a conclusion that the Appellant was performing his
coaching abilities to his employer’ s expectaions.®

The fourth element required for a primafacie case involves a showing that a person outside
the protected class was given the position. Mr. Kiddy, the teacher who was selected for the position,
fallswithin the protected class at forty-five (45) years of age. However, that prong could be met even
if the person retained also fallsin the protected class, if the person selected for the position isfifteen
yearsyounger. (See Kralman v. Illinois Department of Veterans’ Affairs, 23 F.3d 150 (1994)).

To prevall, it is incumbent upon the Appellant to demonstrate that he would not have been
replaced as coach of the Team, but for the Principa’ smotivation to discriminate against him because of
age. The Appdllant relied on two commentsmade by the Principal that hewanted ayounger coach asthe
foundation of his casefor age discrimination. The Principa made these statements on May 4, 2000 and
on May 30, 2000. The Principa decided to post this position in February 24, 2000 and so informed the
Appellant. Thesecommentsweremadeafter the decis on had already been madeto replacethe Appel lant
ascoach of the Team. Thus, the Appellant isrequesting that | superimposethesestray comment over the
legitimatereasonsto seek another coach articul ated by the Principal monthsearlier whenthepositionwas

posted. Based on the Appellant’s

® Although the parties agreed that the coaching position was “at will” employment and the
Superintendent did not need a reason to replace a coach, the Appellant argued that he was never
evaluated as a coach and subsequently given an opportunity to improve, if necessary. However since
the Superintendent could replace a coach as he deemed appropriate, there is no obligation to evaluate a
coach’ s performance or to afford the coach another chance if he or she is not successful in the position.

13



win/loss record, | was convinced that the Appellant was not performing adequately as a coach. The
Appellant coached the Team for fifteen years and the results were significant losses and a stagnation of
the program. In light of the Appdllant’ s history as coach of the Team, these commentswere insufficient
to convince me that age was the “determinative factor” in the Principd’s, and ultimately the
Superintendent’ sdecision, to replacethe Appellant. (See Carter v. Maloney Trucking & Storage Inc. 631
F.2d 40 (1980); Goldman v. Sears Roebuck & Co. 60 F.2d 1014 (1979).)

However, evenif | concluded that the A ppellant made aprimafacie casefor discrimination based
on the, abeit ingppropriate, comments made by the Principd, there is ample evidence in the record of
both hearings that the Principal and the Superintendent had sufficient non-discriminatory reasons for
seeking to replace the Appellant as coach of the Team.

Michael Calhoun, the assistant principa at Bedll in the 1999-2000 school year, attended two
thirds of the games played by the Team and had an opportunity to observe the Appellant’s coaching
skills. Mr. Cahoun noted a lack of discipline and felt the players exhibited a lack of respect for the
Appellant as a coach. Mr. Cdhoun observed a lack of “spirit” and believed the players were
“disillusoned” (Transcript of 3/11/02 hearing p. 154). Mr. Calhoun stated that he received numerous
complaints from students and parents regarding the Appellant’s coaching abilities Mr. Calhoun also
noted that the playerswho started with the program often el ected not to remainwith the program. Hence,
the Appellant was unableto retain any older experienced playerson the Team. Mr. Calhoun agreed with
the Principal that the Team needed a change of direction.

CristenaKrelling, physical education teacher and athletic director at Beall, attended most of the
Team shome gamesfor al of the yearsthe Appellant coached the Team. Ms. Kreiling was the coach of
the Team before the Appellant took over. She observed the Appellant over the years and indicated that
shefelt the Team had regressed, often loosing gamesthey should havewon. Ms. Kreiling did not believe

theplayers potential wasbeing maximized. Ms. Kreiling also noted that the A ppellant had new assistant

14



coachesalmost every year, adding to alack of consistency. Ms. Kreiling stated that parentsand students
were upset that the Team was* constantly having losing seasons’ (Transcript of hearing 3/11/02 pp. 184-
189).

The Board presented an additional witnessregarding the Appellant’ s coaching abilities. Bonnie
Hircock isnow the chair of the health and physical education department at Frostberg State University,
but she was the acting principal a Beall in the school year 1990-1991. Ms. Hircock stated that she
received complaints about the Appellant’s coaching from parents and students but declined to act on
them. Ms. Hircock said the Appellant was a* nice guy” and she did not want to confront him about the
problemssince shewasonly the acting principd. She added that the Appellant wasa*delightful” person
(Transcript of hearing 3/11/02 p. 197.)

| listened very carefully to all the evidence and reviewed al the documents and the transcripts
from both hearings thoroughly. | am completdy convinced that if the Appellant had been seventy years
old, was winning games and had agreat Team, the Principa would not have given a second thought to
replacing him. The Principal may have said he wanted a younger coach, but | was persuaded that what
he really wanted was a more effective coach, regardess of age. | do not doubt that the Principal was not
astactful as he should have been in his dealings with the Appel lant, but his misguided comments were
not sufficient evidence that his decision was motivated by a discriminatory purpose.

2. Involuntary Transfer of the Appellant

The Appdllant contends that hisinvoluntary transfer to Mt. Savage Middle School was a direct
result of the decision by the Principd, and ultimately the Superintendent, to hire Mr. Kiddy asthe coach
of the Team. Mr. Kiddy made it clear to the Principal that he would not accept the coaching position
unlesshewastransferredto Beall asateacher. It wasapparent the Principa’ sultimatedecisionto transfer

the Appdllant was motivated by his desire to have Mr. Kiddy teach and coach at Beall.

15



The Appdllant argued that since his replacement as coach of the Team wasillegal and based on
age discrimination, his involuntary transfer was also illegd. Since | have determined that there is
insufficient evidenceto conclude that the Appellant was avictim of age discrimination when he was not
reassigned to coach the Team, | likewise conclude that the involuntary transfer did not result from an
illega action.

The Appellant advanced an additional argument that hisinvoluntary transfer violated acollective
bargai ning agreement negotiated between the Board and the teachers association. During the 1999-2000
school year, the Allegany County School System experienced a transformation as a result of budget
constrants. A number of schoolswere consolidated and Mt. Savage High School wasmerged with Beall.
James Smith, Director of Personnd, (the “Director of Personnd”) for Allegany County School System
testified that he directed about 160 reassignments during this period. There is adequae evidencein the
record to support aconclusion that the Appellant’ sinvoluntary transfer wasadirect result of Mr. Kiddy’s
assignment to coach two teams at Beall. However, there is also testimony from the Principal and other
witnesses that the Appellant most likely would not have been transferred had the consolidation not
occurred.

The actual collective bargaining agreement was not submitted in its entirety and only two pages
were made a part of the record. (Joint Ex.B). The Appellant argued that the agreement requiresthat in a
consolidation, the “teachers from the sending and receiving schools shall be given first option in filling
the positions...based upon seniority...and certification area” (Joint Ex. B). The Appellant expressed a
desireto remain at Beall and he has thirty-eight (38) years of service with the Allegany County School
System. In spite of hiselection to remain at Beall and his seniority, the Appellant was still involunterily

transferred.
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The Board responded to the Appellant’s argument by referencing Md. Code Ann. Educ. § 6-
201(b)(2)(ii) (1999) which grants the Superintendent the right to transfer teachers “ as the needs of the
school requires.” The Board assertsthat the collective bargaining agreement does not supercede
theauthority granted to the Superintendent by statute. Further, the coll ective bargaining agreement allows
for theinvoluntary transfer of teachers, although the agreement al so states that the tenured teacherswith
thefewest yearsshall be consideredfirst for transfer “ provided the needs of the system canbe met” (Joint
Ex. B). The Superintendent made his decision to involuntarily transfer the Appellant based on the
recommendations of the Principa who wanted Ray Kiddy to accept the coaching position at Beall.
Although the Principa also documented problemswith the Appellant’ steaching responsibilities, it was
not disputed that the primary motivation for thetransfer wasthe Principal’ sattempt to accommodate Ray
Kiddy.

| agree with the Board that the primary motivation in any decison for an involuntary transfer
must beto meet the needs of the school system. It istruethat the agreement affordsfirst option to teachers
at the schools being consolidated based on seniority. However, the Appdllant did not submit the entire
collective bargaining agreement into the record and the portions of the agreement submitted to me did
not render that criteria absolute. Further, nothing in the sections of the agreement that | reviewed
impressed me as superceding any authority granted to the Superintendent by statute. In fact, the
agreement provides for tenured teachers to be transferred according to seniority, provided the needs of
the school can be met. Consequently, the needs of the school are paramount and override other
consderations including a teacher’ s seniority.

The Appdlant wastransferredinvoluntarily with no lossof pay and benefits. The Superintendent
articulated the reasons for the transfer based on information provided by Mr. Calhoun and the Principd.

Both believed it was in the best interest of the school to have Mr. Kiddy teach and coach at Beall and
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have the Appellant transferred to Mt. Savage. Since the Appellant was unable to articulate an illegal
motivation or aviolation of the agreement, | see no reason to disturb the Superintendent’ s decision.

CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact and Discussion, | conclude, as amatter of law, that the
Appellant did not present sufficient evidence of age discrimination in his replacement as coach of the
varsity girls basketball team at Beall High School. Further, the Appellant did not present sufficient
evidence that the involuntary transfer of the Appellant was illega or in violation of the collective
bargaining agreement.

PROPOSED ORDER

It is proposed that the decision of the Board of Education of Allegany County to terminate the
Appedllant as coach of the girls varsity basketbdl team be UPHELD. It is further proposed that the
involuntary transfer of the Appellant from Beal | High School to Mt. SavageMiddle School be UPHELD.
Md. Code Ann. Article 49B, section 16(a) Human Relations Article and the Age Discrimination in
Employment Act, (“ADEA”) 29 U.S.C,, section 621, 623; McDonnell Douglas Corp. v. Green, 411 U.

S. 793; 93 S. Ct. 1817 (1973).

April 25, 2002
Date Cathy A. Barchi
Adminigrative Law Judge
CAB/cf

#41313

NOTICE OF RIGHT TO FILE OBJECTIONS

Any party adversdy affected by this Proposed Decison has the right to file written
objections within ten (10) days of receipt of the decision; parties may file written responses to the
objectionswithinten (10) days of receipt of the objections. Both the objections and the responses shall
be filed with the Maryland State Department of Education, c/o Sheilla Cox, Maryland State Board of
Education, 200 West Baltimore Street, Batimore, Maryland 21201-2595, with acopy to the other party
or parties. COMAR 13A.01.01.03P(4). The Office of Administrative Hearings is not a party to any
review process
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WILLIAM HENAGHAN, * BEFORE CATHY A. BARCHI,

APPELLANT *  ADMINISTRATIVE LAW JUDGE,
V. *  MARYLAND OFFICE OF
BOARD OF EDUCATION *  ADMINISTRATIVE HEARINGS
OF ALLEGANY COUNTY *  OAH No.: MSDE-BE-01-200100006
* * * * * * * * * * * * *
FILE EXHIBIT LIST

The following exhibits were admitted into evidence as Joint Exhibits:

Joint Ex. A. - Transcript of Hearing before Hearing Examiner for Local Board of Education (117
pages).

Joint Ex. B. - Exhibits before Hearing Examiner consisting of 10 Exhibits.

Joint Ex. C. - Hearing Examiner’ s Findings of Fact, Conclusions of Law, and
Recommendations (24 pages).

Joint Ex. D. - Opinion of Board of Education of Allegany County (14 pages).

Joint Ex. E. - Notice of Appeal and Request for Hearing before Maryland State Board of
Education (4 pages).

Joint Ex. F. - County Board of Education’s Motion for Summary Judgment and Memorandum
in support of County Board’s Motion for Summary Affirmance (7 pages).

Joint Ex. G. - Appellant’s Responseto Appellee’ s Motion for Summary Affirmance and
Appdlant’s Motion for Summary Decision (9 pages).

Joint Ex. H. - Order of Maryland State Board of Education

Joint Ex. I. - Transcript of Oral Argument dated February 13, 2001 (13 pages).

The following exhibits were admitted into evidence on behdf of the Board:

Bd. Ex.1- Notes of the Appdlant compiled from Fall, 1999 through June 9, 2000. (7 pages).

Bd. Ex. 2- Beall High School Staffing for 2000 - 2001
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